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Introduction

Only twice in the last century, in 1919 with the Treaty of Versailles, and this
year with the Nuclear Test-Ban Treaty, has the Senate rejected a significant treaty
sought by the President.  In both cases, the international agreement received
support from a majority of the Senators, but failed to reach the two-thirds
supermajority required by Article II, Section 2, of the Constitution.1  The failure
of the Versailles Treaty resulted in a shattering defeat for President Wilson’s
vision of a new world order, based on collective security and led by the United
States.  Rejection of the Test-Ban Treaty has amounted to a major setback for the
Clinton administration’s arms control policies and its efforts to promote American
participation in international efforts at regulatory cooperation.  In both cases,
presidents raised the concern that a minority of the Senate could frustrate an
internationalist American foreign policy and thereby turn the nation toward
isolationism.

According to most international law scholars and authorities, however, both
presidents easily could have evaded the Treaty Clause by submitting their
international agreements as statutes.  Instead of navigating Article II’s advice-
and-consent process, presidents have sent many international agreements to both
Houses of Congress for simple majority approval.  Known as congressional-
executive agreements, these instruments are indistinguishable under international
law from treaties in their ability to bind the United States to international
obligations.  Several recent agreements of significance, such as the North
American Free Trade Agreement2 and the World Trade Organization agreement,3

have undergone this statutory process.  Not surprisingly, presidents have favored
this easier route to making international agreements.  While in the first 50 years of
American history, the nation concluded twice as many treaties as non-treaty
agreements, since World War II the nation has concluded more than 90 percent of
its international agreements through a non-treaty mechanism.4

Despite the fact that the constitutional text includes a specific Treaty Clause
but no other means to enter into international agreements, a broad intellectual
consensus exists that congressional-executive agreements may serve as full
substitutes for treaties.  As Professor Louis Henkin, the dean of American foreign
relations law scholars, writes, “it is now widely accepted that the Congressional-
Executive agreement is available for wide use, even general use, and is a

                                                
1 U.S. Const. Art. II, § 2 (The President “shall have Power, by and with the Advice and Consent of the
Senate, to make Treaties, provided two thirds of the Senators present concur.”).
2 See North American Free Trade Agreement, Dec. 17, 1992, 107 Stat. 2057, 32 I.L.M. 289.
3 See Multilateral Trade Negotiations:  Final Act Embodying the Results of the Uruguay Round of Trade
Negotiations, Apr. 15, 1994, 108 Stat. 4809, 33 I.L.M. 1125.
4 See Committee on Foreign Relations, United States Senate, Treaties and Other International Agreements:
The Role of the United States Senate, S. Prt. 103-53, 103d Cong. 1st Sess.  15 (1993) [hereinafter “Senate
1993 Report”].  While these non-treaty numbers include both congressional-executive agreements and sole
executive agreements, most of these agreements appear to have undergone approval by both Houses of
Congress.  See id. at 16.
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complete alternative to a treaty.”5  Declares the Restatement (Third) of United
States Foreign Relations Law: “The prevailing view is that the Congressional-
Executive agreement can be used as an alternative to the treaty method in every
instance.”6  Under this theory of “interchangeability,” congressional-executive
agreements and treaties are indistinguishable from one another, with the result
that the former may enjoy all of the benefits that accrue to the latter, despite the
easier method for enacting statutes.  Rather than a supermajoritarian barrier to
international agreement-making, the Treaty Clause becomes merely an alternative
method for making contracts with other nations.  According to this logic,
President Clinton or his successor may re-submit the Test-Ban Treaty to Congress
for approval by majority vote, and President Wilson could have brought the
United States into the League of Nations through a statute, even after the defeat of
both agreements in the Senate.  Few constitutional provisions seem so easily
evaded.

This striking divergence between the constitutional text and practice is not
just a matter of intellectual curiosity.  International agreements today are
assuming center stage in efforts to regulate areas such as national security, the
environment, trade and finance, and human rights.7  In order to establish effective
global solutions, treaties have come to resemble domestic legislation in directly
mandating norms of public and private conduct.8  As international agreements
increasingly assume the function of statutes, the treaty power – an executive
power that excludes the House of Representatives – threatens to supplant the
domestic lawmaking process, even in areas within Congress’s Article I, Section 8
competencies.9  At the same time, interchangeability raises the prospect that
statutes could fully replace treaties, which raises the mirror-image problem that
Congress could come to exercise executive powers in areas where treaties have
force beyond domestic statutes.  While this may not have presented much of a
practical problem in an era when the Commerce Clause’s reach was thought to be
virtually limitless, the Supreme Court recent federalism decisions – which, for
example, have limited Congress’s authority to expand civil rights protections10 –
make clear that significant areas still exist where treaties provided the sole
constitutional source for national regulatory power.  Interchangeability would

                                                
5 See Louis Henkin, Foreign Affairs and the United States Constitution 217 (2d ed. 1996) [hereinafter
“Henkin, Foreign Affairs”]; Philip R. Trimble & Jack S. Weiss, The Role of the President, the Senate and
Congress with Respect to Arms Control Treaties Concluded by the United States, 67 Chi.-Kent L. Rev. 645
(1991); Michael J. Glennon, Constitutional Diplomacy (1990), Harold H. Koh, The National Security
Constitution (1990).
6 Restatement (Third) of the Foreign Relations Law of the United States § 303 comment e (1990).
7 See John C. Yoo, Globalism and the Constitution, 99 Colum. L. Rev. 1955, 1957 (1999) [hereinafter Yoo,
Globalism].
8 Id. at 1967-69.
9 In other work, I have argued that textual and structural reasons, treaties which seek to regulate areas within
Article I, Section 8 subject matters should be deemed non-self-executing, so as to preserve Congress’s
monopoly over such domestic legislation.  See generally John C. Yoo, Treaties and Public Lawmaking: A
Textual and Structural Defense of Non-Self-Execution, 99 Colum. L. Rev 2218, 2233-2257 (1999)
[hereinafter Yoo, Non-Self-Execution].
10 See, e.g., Robert C. Post & Reva Siegel, __ Yale L.J. ___ (2000) (criticizing Supreme Court’s recent
decisions invalidating recent civil rights statutes as beyond congressional power).
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permit statutes to evade the restrictions on Congress’s Article I, Section 8 powers,
just as globalization threatens to allow the executive treaty power to invade the
domestic lawmaking process.

Explaining the constitutionality of the congressional-executive agreement is a
matter not just of intellectual coherence, but of practical economic and political
importance.  Today, about one-third of the gross national product arises from
international trade, whose rules are set by the NAFTA and WTO agreements.11  If
all international agreements must undergo the supermajority treaty process, it is
likely that America’s ability to participate in a new world of international
cooperation will be hampered.  On the other hand, use of a constitutionally
illegitimate method would throw America’s participation in the world trading
system into doubt.  Not only would constitutional questions undermine the
validity of current congressional-executive agreements, they also would raise
problems for America’s ability to engage in ever more intensive efforts at
international cooperation.  Uncertainty about the constitutionality of the
congressional-executive agreement may inhibit the ability of the public
lawmaking system to embrace novel efforts to craft international solutions in
response to the effects of globalization on areas such as international finance and
economics, security, the environment, and human rights.

Resolving the looming conflict between globalization and the American
public lawmaking process requires us to reconcile the scope of treaties with the
reach of statutes.  Within the context of the debate over the constitutionality of the
congressional-executive agreement, this Article will develop a theory that allows
us to understand the difference between treaties and statutes – a difference that
permits us to maintain important distinctions between international lawmaking
and domestic lawmaking in an age of rapid globalization.  Unfortunately, our
leading constitutional scholars have failed to understand that the debate over the
congressional-executive agreement actually embodies deeper structural questions
concerning the proper relationship between the treatymaking and the domestic
lawmaking processes.  Instead of seeking to harmonize the scope of treaties and
statutes, many in the academy have embraced extreme positions that eviscerate
either the treaty or the congressional-executive agreement.  Traditional
international law scholars, for example, too willingly embrace complete
interchangeability while brushing aside severe textual and structural problems
with eliding statutes and treaties.  Professors Bruce Ackerman and David Golove
also defend full interchangeability, but only on the basis of their provocative and
idiosyncratic theory of unwritten constitutional amendments.12  Professor
Laurence Tribe, on the other hand, argues that congressional-executive
agreements like NAFTA and the WTO violate the Constitution.13  Because the

                                                
11 See Economic Report of the President, February 1998, H.R. Doc. No. 105-176, at 216 (2d Sess. 1998).
12 See Bruce Ackerman & David Golove, Is NAFTA Constitutional, 108 Harv. L. Rev. 799 (1995).  For more
complete articulations of the “constitutional moments” theory, see generally 1 Bruce Ackerman, We the
People: Foundations (1991); 2 Bruce Ackerman, We the People: Transformations (1998).
13 Laurence H. Tribe, Taking Text and Structure Seriously: Reflections on Free-Form Method in
Constitutional Interpretation, 108 Harv. L. Rev. 1221 (1995)
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Constitution only provides for the Treaty Clause, Tribe concludes that all
significant international agreements must undergo a supermajority vote in the
Senate – a theory of treaty exclusivity.  In the process of scoring debating points,
Ackerman, Golove, and Tribe fail to see that the question of the congressional-
executive agreement actually turns on the proper line between the executive treaty
power and Congress’s legislative power, and on the changes wrought by
globalization upon the domestic lawmaking process.14  Because of this, they fail
to see that adopting either interchangeability or treaty exclusivity would lead to
unacceptable distortions of the constitutional structure and would require the
rejection of more than a half century of practice by the political branches.

This Article will provide a constitutional justification for the congressional-
executive agreement, one consistent with the text, structure, and history of the
Constitution.  It will provide a clear dividing line that demarcates the situations in
which treaties must be the sole instrument of national policy, and those that can
be dealt with by the congressional-executive agreement.  This Article will be the
first to base its theory of treaties upon the record of practice by the political
branches, rather than making normative claims derived simply from different
theories of constitutional interpretation.15  Practice suggests that complete
interchangeability ought to be rejected because it creates severe distortions in the
American public lawmaking system.  Allowing statutes to completely replace
treaties eliminates the restrictions upon Congress’s enumerated powers and
undermines the separation of powers in foreign affairs.  Nonetheless,
congressional-executive agreements still have a legitimate place in the
constitutional conduct of foreign policy, because their use preserves Congress’s
constitutional powers over matters such as international commerce.16

                                                
14 Recently, two articles have addressed the debate over interchangeability with differing results.  Compare
Peter Spiro, Constitutional Method and the Great Treaty Debate, __ Tex. L. Rev. ___ (forthcoming March,
2001); Joel Paul, The Geopolitical Constitution, Executive Expediency, and Executive Agreements, 86 Cal.
L. rev. 671 (1998).  Although Professor Spiro’s article shares several of this article’s methodological doubts
about both the Ackerman/Golove and Tribe approaches, he does not attempt to develop a theory about the
differences between treaties and congressional-executive agreements or about the constitutional principles
that should govern international agreements.  Rather, Professor Spiro seeks to use the issue as the springboard
for a general theory of constitutional change.  Professor Paul claims in part that that congressional-executive
agreements resulted from the expansion in executive power due to the increased geopolitical demands on the
Constitution after World War II.  He argues that now that these problems have receded with the end of the
Cold War (itself a debatable proposition), we should return to constitutional practices that comport more
closely to the original Constitution.  Paul’s conclusions are quite similar to those of Professors Arthur
Schlesinger, Jr. and Jules Lobel, who have argued that the Cold War period led to an emergency powers
model of the Constitution that improperly expanded the presidential authority in foreign affairs.  See
generally Jules Lobel, Emergency Power and the Decline of Liberalism, 98 Yale L.J. 1385 (1989); Arthur M.
Schlesinger, Jr., The Imperial Presidency (1989).  Paul would conclude, as would Schlesinger and Lobel, that
treaties should be the only method for making international agreements.  I find Professor Paul’s analysis
lacking, however, in its failure to examine the relationship between treaties and statutes in light of the
distribution of authority between the legislative and executive branches in Articles I and II, and in its haste to
discard the significant practice of international agreement-making by the political branches.  See infra TAN
__-__.
15 As far as I can tell, no legal scholar has attempted to conduct an empirical survey of the use of treaties vs.
congressional-executive agreements to regulate different subjects.
16 Thus, treaties cannot be self-executing in such areas, because to allow the treatymakers to regulate such
matters would infringe the Constitution’s vesting of the federal legislative power in Congress alone.  I have
provided a fuller account of the doctrine of non-self-executing treaties elsewhere.  See generally Yoo,
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This Article, however, will demonstrate that a proper place still exists for the
operation of treaties, even in a world of expanded national powers.  Treaties, for
example, still remain an indispensable instrument for regulating subjects that rest
outside of Congress’s Article I powers.  Recent federalism decisions by the
Supreme Court make clear that several areas rest outside of Congress’s
enumerated authority: areas beyond the reach of the Commerce Clause,17 the
commandeering of the executive or legislative branches of the state
governments,18 overriding state sovereign immunity in either federal or state court
(when the Reconstruction Amendments are not involved),19 and expanding the
constitutional definition of civil rights that may apply against the states.20  While
the lawmakers run into their constitutional boundaries in these areas, the
treatymakers may still use their powers to reach beyond the limits of the
Commerce Clause and the Tenth Amendment.  Treaties also are required for the
national government to act in areas that are the subject of the concurrent, or
overlapping powers of the executive and legislative branches.

Congressional-executive agreements present a way for the political branches
to maintain the distinction between treatymaking and lawmaking.  Rather than
adopt a theory of complete interchangeability between treaties and statutes, or an
approach that makes the treaty the exclusive method for entering into
international obligations, this Article argues that the normal statutory mode must
be used to approve international agreements that regulate matters within
Congress’s Article I powers.  The device of the congressional-executive
agreement ensures that the same public lawmaking process will apply to the same
subjects, regardless of whether an international agreement is involved or not.
This approach leaves ample room for treaties, which still must be used if the
nation seeks to make agreements outside of Congress’s competence or bind itself
in areas where both President and Congress exercise competing, overlapping
powers.  Maintaining this line – which, unlike the Ackerman, Tribe, or Henkin
approaches comports with the practice of the political branches – ensures that the
spheres of the executive foreign affairs power and of domestic public lawmaking
do not intrude into one another.

This Article will proceed in three parts.  Part I will describe the importance
of congressional-executive agreements, their lack of support in the constitutional
text, and scholarly efforts to justify their use.  It also will discuss and critique the
recent, contending academic theories concerning the interchangeability of treaties

                                                                                                                                    
Globalism, supra note 7 (arguing that original understanding supports doctrine of non-self-executing treaties);
Yoo, Non-Self-Execution, supra note 9 (arguing that text and structure justify non-self-execution).
17 See, e.g., United States v. Lopez, 514 U.S. 549, 552 (1995) (invalidating federal law banning handgun
possession in school zones); United States v. Morrison, 120 S. Ct. 1740 (2000) (striking down federal civil
cause of action for gender-motivated violence).
18 See, e.g., Printz v. United States, 521 U.S. 898 (1997); New York v. United States, 505 U.S. 144 (1992).
19 Seminole Tribe v. Florida, 517 U.S. 44, 71 (1996); Alden v. Maine,
20 City of Boerne v. Flores, 521 U.S. 507, 511 (1997); College Savings Bank v. Florida Prepaid
Postsecondary Education Expense Board, 527 U.S. 666 (1999); Kimel v. Florida Board of Regents, 120 S.
Ct. 631 (2000).
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and statutes.  Part II will argue against complete interchangeability by identifying
its severe textual and structural problems.  Part III proposes a new approach to the
congressional-executive agreement and explains its superiority to the theory that
treaties must be used to make all international agreements.

I. Congressional-Executive Agreements and the Internationalist Vision

This Part will provide the necessary context for a discussion of
congressional-executive agreements.  Section A describes the status of
congressional-executive agreements today and reviews the doctrine of
interchangeability.  Section B discusses and critiques the different constitutional
theories that have arisen to justify the use of statutes to make international
agreements.  It finds that even as congressional-executive agreements have
assumed a significant role in American foreign policy, academic theories
defending this instrument have been lacking.  If these scholars are right,
significant elements of America’s participation in the postwar world order
apparently rest on foundations of dubious constitutionality.

A. The Current Importance of Congressional-Executive Agreements

During the postwar period, the political branches have come to rely upon
congressional-executive agreements as one of the primary instruments of
American foreign policy.  Several of the nation’s most important international
obligations, such as the international financial order established by the Bretton
Woods agreement, the world trading system created by the GATT and WTO, and
our regional trading regime established by NAFTA, have been enacted by a
simple majority vote in both Houses of Congress.  This Section will first describe
the increasing use of congressional-executive agreements to make international
agreements.  It will then discuss the lack of support in the constitutional text for
the use of such instruments in place of the Treaty Clause.  It will conclude by
reviewing the doctrine of interchangeability, by which international law
authorities have sought to overcome the Treaty Clause by arguing that
congressional-executive agreements may serve as a complete substitute for
treaties in every instance.

1. The explosion of Congressional-Executive Agreements

Before examining the constitutionality of congressional-executive agreements,
some definitions are in order.  When using the phrase, “congressional-executive
agreement,” writers sometimes lump together several analytically distinct
methods for making agreements.   Some do not distinguish between
congressional-executive agreements, which require participation by both Houses
of Congress, and sole executive agreements, in which the President unilaterally
reaches an agreement with another nation in areas of his plenary executive
authority.21  This article will address only the former; the latter do not raise the

                                                
21 President Franklin Roosevelt’s negotiation of the Litvinov assignment, which was part of the recognition of
the Soviet Union, is an example of a sole executive agreement.  Since the agreement involved the President’s
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same constitutional problems, as executive agreements are not considered to be
interchangeable with treaties.  Within the category of congressional-executive
agreements, there are three types.  First, Congress may provide ex ante
authorization to the President to reach agreements with other nations on certain
discrete subjects.  In 1792, for example, Congress authorized the Postmaster
General to reach arrangements for the exchange of mail.22  Second, Congress may
legislate on a foreign relations matter, in which the President must determine the
existence of certain facts before a statute can take effect.  In the area of reciprocal
trade agreements, for example, Congress will mandate the reduction of tariffs on a
country’s goods, but only when the President reports that the other country will
drop its tariffs on American products.  While facially domestic in nature, this
arrangement produces international agreements because Presidents may negotiate
with other nations to ensure reciprocal tariff reductions.23  This paper will focus
only on a third type.  This arises when the President has negotiated an
international agreement and seeks ex post approval from Congress, which is
usually bundled with provisions implementing the agreement in domestic law.

Such congressional-executive agreements have become one of the central
tools in the exercise of American foreign policy.  In the early period of the
nation’s history, the treaty process held a virtual monopoly on the making of
agreements.24  During the 1789-1839 period, the nation entered into 60 treaties
and only 27 non-treaty international agreements.25  Many of the early nation’s
most significant international commitments, such as the Jay and Pinckney
Treaties and the Louisiana Purchase, were concluded as treaties.  As the nation
entered World War II, however, statutory devices or even unilateral executive
action came to overwhelm the treaty process as the preferred method for making
international agreements.  From 1939-1989, for example, the nation entered into
11,698 non-treaty agreements but only 702 treaties.26  A congressional study has
found that between 1946 and 1972, 88.3 percent of all international agreements
made by the United States took a statutory form, only 6.2 percent were treaties,
and the remaining 5.5 percent were sole executive agreements.27  The following
charts illustrate the heavy use of the congressional-executive agreement as an
alternative to the treaty process since 1939.

                                                                                                                                    
powers over recognition and his power to settle claims, it could pre-empt inconsistent state law.  United
States v. Belmont, 301 U.S. 324 (1937); United States v. Pink, 315 U.S. 203 (1942).  If the President had
sought to reach agreements outside of his plenary constitutional powers, the agreement could not have
exercised such domestic legal effects.  See Michael D. Ramsey, Executive Agreements and the (Non)Treaty
Power, 77 N.C. L. Rev. 133 (1998).
22 Act of Feb. 20, 1792, ch. 7, § 26, 1 Stat. 232, 239.
23 See Field v. Clark, 143 U.S. 649, 682-92 (1892).
24 See G. Edward White, The Transformation of the Constitutional Regime of Foreign Relations, 85 Va. L.
Rev. 1, 9–21 (1999) (explaining the historical development of treaty power jurisprudence).
25 Senate 1993 Report, supra note 4, at 14.
26 Id.
27 See Senate 1993 Report, supra note 4, at 16.
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These numbers alone do not represent the growing importance of the
congressional-executive agreement.  Otherwise, we might explain their rise by the
nation’s need, during the postwar period, to engage in large numbers of minor
international agreements.  Rather, the political branches have resorted to the
statutory process to make some of the nation’s most important international
commitments.  In 1945, Congress approved by statute the Bretton Woods
Agreement, which established two pillars of the postwar international economic
system, the International Monetary Fund and the World Bank.28  Congress also
approved by statute negotiating rounds of the GATT and the United States-

                                                
28 Bretton Woods Agreement Act, 59 Stat. 512 (1945).



9

Canadian Free Trade Agreement.  Under the Clinton administration, approval of
both NAFTA and the Uruguay Round that established the World Trade
Organization took the same form.  These agreements control matters that have as
direct and as important effect on the United States as any treaty: they regulate the
price of goods, the operations of markets, and the conduct of governments and
businesses.  GATT and NAFTA do not just commit the United States to certain
political or military courses of action; they primarily regulate economic activity of
great importance to many private citizens.  Expanding free trade has been one of
the central themes of postwar American foreign policy, and the congressional-
executive has been its servant.

2. The Lack of Textual Support

Given the important role played by the congressional-executive agreement,
the silence of the constitutional text and the lack of convincing textual or
structural support for its use ought to be a matter of great concern.  The
Constitution explicitly grants the federal government the power to make
international agreements only in Article II, Section 2’s Treaty Clause, and refers
to treaties only three other times.29  The Constitution alludes to other types of
agreements in Article I, Section 10’s prohibition upon states from entering into
any “agreement or compact” with a foreign power.  From this ellipsis,
international legal scholars such as Professor Myres McDougal read an implicit
congressional authorization for non-treaty agreements.  Use of the phrase
“agreement or compact” suggested that the Constitution recognized a broader
class of international agreements than just “treaties.”  Why would the framers
preclude the states from exercising the power to make an “agreement or
compact,” but then not give it to the federal government?30

Constitutional silence, however, can cut both ways.  The canon of expressio
unius, by which the presence of one phrase implies its absence elsewhere,
suggests that the Framers understood all of the federal government’s power to
make international agreements to rest in the Treaty Clause.  If the presence of the
words “agreement or compact” in the text demonstrates that the Framers
understood international agreements to take forms other than the treaty, then we
can expect them to have used those words if they meant to grant a broader treaty
power to the national government.  An examination of the original understanding
shows no support for the idea that the Framers believed that the federal
government possessed some free-floating, non-textual power to make
international agreements.  Rather, the attentions of both Federalists and Anti-
Federalists during the ratification debates focused exclusively on the Treaty

                                                
29 U.S. Const. Art. VI (treaties given supremacy over inconsistent state law); id. art. Art. III, Section 2
(jurisdiction of federal courts may include treaties); Art. I, Section 10 (states prohibited from entering into
treaties).
30 Myres S. McDougal & Asher Lans, Treaties and Congressional-Executive or Presidential Agreements:
Interchangeable Instruments of National Policy:  I, 54 Yale L.J. 181, 205 (1945).
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Clause.31  Instead of worrying about whether statutes could do the job of treaties,
the framers argued over whether treaties might invade the province of statutes.32

Further, reading prohibitions on the States as empowering the federal
government to do the opposite is an unpersuasive and ultimately dangerous
interpretive technique.  Section 2 of the Fourteenth Amendment, for example,
prohibits states from denying citizens the equal protection of the laws.  Adopting
a McDougal-like technique would require us to infer the lack of a similar
prohibition on the federal government as an implicit constitutional authorization
for the federal government to do otherwise.  A similar interpretive approach
would read the Fifteenth Amendment’s prohibition on state efforts to block access
to the ballot based on race as confirming the federal government’s power to so
discriminate.  It does not appear that the Court would agree with these
propositions,33 nor would most constitutional theorists today.

One might suggest, as Professors Ackerman and Golove have, that the
Necessary and Proper Clause provides Congress with the authority to make
international agreements in aid of its other powers.34  In one of their rhetorical
moments, they characterize this as a “Marshallian” reading of the Constitution
because it builds upon the approach of Chief Justice Marshall in McCulloch v.
Maryland.35  As all law students learn, McCulloch upheld the constitutionality of
a national bank, even though it was nowhere mentioned in the constitutional text,
because it was an appropriate means to achieve Congress’s powers to regulate
commerce, establish the treasury and currency, fund government operations.
Claiming to follow the same logic, defenders of the congressional-executive
agreement claims that so long as Congress has decided that a congressional-
executive agreement is “appropriate” to achieve the full use of a constitutional
power, so long as the “end is legitimate,”36 then the means are constitutional.
While this argument better engages the textual problem, it suffers from several
flaws.  It incorrectly identifies constitutional meaning with Supreme Court
decisions that limit the Court’s own discretion in reviewing the constitutionality
of legislation.  McCulloch’s language about the link between ends and means
serves the purpose of removing the Court from the job of reviewing legislative
judgments about the fit between ends and means.37  It does not relieve the
President or Congress from determining whether certain means actually are

                                                
31 See Yoo, Globalism, supra note 7, at 2021-69.
32 Id.
33 See, e.g., Bolling v. Sharpe, 347 U.S. 497 (1954).
34 Ackerman & Golove, supra note 12, at 811.  Professor Golove provides a more complete exegesis of this
idea in his individual response to Professor Tribe.  See David Golove, Against Free-Form Formalism, 73
N.Y.U. L. Rev. 1791 (1998).
35 17 U.S. (4 Wheat.) 316 (1819).
36 Id. at 421.
37 Indeed, in McCulloch the Court never really explains the fit between the national bank and the great
constitutional ends it cites early in the opinion.  See John Yoo, McCulloch v. Maryland as Constitutional
Tragedy, in Constitutional Stupidities, Constitutional Tragedies 241 (William N. Eskridge, Jr. & Sanford
Levinson eds., 1998).  For a narrow reading of the Clause, see Gary Lawson & Patricia Granger, The
“Proper” Scope of Federal Power: A Jurisdictional Interpretation of the Sweeping Clause, 43 Duke L.J. 267
(1993).
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constitutional, and it was on precisely this ground that President Jackson vetoed
the bill chartering the Second Bank of the United States.38

A greater problem for this reading is that it misreads the federalism
implications of McCulloch as authorization to alter the separation of powers.
McCulloch’s reading of the Necessary and Proper Clause only countenances
expansions in federal powers, vis-à-vis the states, when necessary to achieve
some legitimate federal aim.  Recent cases, such as United States v. Printz, even
indicate that state sovereignty may impose some limit upon the reach of the
Clause and of McCulloch.39  What is important to recognize, however, is that
neither McCulloch nor Chief Justice Marshall allows Congress to deploy the
Necessary and Proper Clause so as to rearrange the separation of powers.  In this
case, reading the Necessary and Proper Clause to justify congressional-executive
agreements causes separation of powers problems because it transfers the power
to make international agreements from the executive branch (made up of
President and Senate) to the legislature.  If this reading were correct, a variety of
other congressional efforts to restructure government should have been equally
constitutional.  Congress, for example, could have used the Necessary and Proper
Clause not just to condition the removal of an independent counsel, so as to
protect against interference in the investigation of high executive officials, but to
completely shield the office from presidential control altogether.  Congress could
have relied upon the Clause to justify the creation of the legislative veto, or the
vesting of budget reduction authority in the Comptroller General.  Just as the
Necessary and Proper Clause cannot infringe on the sovereignty of the states, so
too it cannot be read to interfere with the core powers of the three branches.40

While it may be very well to read the Clause as allowing a power to establish a
national bank where none had been granted to the federal government, it is quite a
different matter to read the Clause as allowing Congress to seize the power to
make international agreements from the President and Senate.

3. Interchangeability with Treaties

Despite the paucity of textual support, the congressional-executive agreement
in theory has come to provide a complete alternative to the treaty.  According to
the Restatement (Third) of the Foreign Relations Law of the United States, “the
prevailing view is that the Congressional-Executive agreement can be used as an
alternative to the treaty method in every instance.”41  As the Restatement explains,
the government has resorted to the statutory method to make agreements on a
wide variety of subjects.  None has ever been successfully challenged in court on
constitutional grounds.  Since there is no line demarcating between the two

                                                
38 Andrew Jackson, Veto Message, July 10, 1832, in 2 James D. Richardson, Messages and Papers of the
President 1145.
39 Printz v. United States, 521 U.S. 898 (1997) (invalidating federal law that commandeered state executives
to carry out federal regulatory scheme).
40 See, e.g., Steven G. Calabresi & Saikrishna B. Prakash, The President’s Power to Execute the Laws, 104
Yale L.J. 541, 590-92, 622-26 (1994).
41 Restatement (Third), supra note 6, at § 303 cmt. e.
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instruments, “which procedure should be used is a political judgment, made in the
first instance by the President.”42  Although he recognizes the difficult
constitutional issues surrounding interchangeability, Professor Henkin accepts
that the congressional-executive agreement may serve as a complete substitute for
a treaty.  He even encourages their expanded use should the Senate oppose
internationalism: such agreements, he advises, “remain[] available to Presidents
for wide, even general use should the treaty process again provide difficult.”43  In
other words, any matter upon which the President and Senate can make a treaty is
fair game for a congressional-executive agreement.44  Most scholars in foreign
relations law to write on the subject,45 as well as members of the executive
branch,46 and even advisers to Congress,47 seem to agree with this conclusion.

Under this doctrine of interchangeability, congressional-executive agreements
apparently receive all of the benefits that accrue to treaties.  Congressional-
executive agreements, for example, are not restricted by any subject matter
limitations.  According to standard internationalist thought, the President and
Senate may resort to the treaty process to address any matter, so long as it is “an
agreement between two or more states or international organizations that is
intended to be legally binding and is governed by international law.”48  If treaties
enjoy this broad scope, then, so too, must congressional-executive agreements.
Similar logic suggests that congressional-executives will not encounter the same
separation of powers and federalism restrictions that apply to statutes, because
treaties are exempt from many of these limitations.  Both treaties and
congressional-agreements bind the United States in the same way and with the
same permanence under international law.  President Truman summarized the
consensus view in discussing whether to use the treaty or a statute for the
agreement for the Trust Territory of the Pacific Islands.  “I am satisfied that either

                                                
42 Id.
43 See Henkin, Foreign Affairs, supra note 5, at 218.
44 While the Restatement (Third) appears to limit congressional-executive agreements to “any matter that
falls within the powers of Congress and of the President under the Constitution,” Restatement (Third), supra
note 6, at § 303(2), it is unclear how far this restraint goes, given that foreign relations scholars believe that
the federal foreign affairs power includes the power to legislate on any subject that could arise between the
United States and a foreign nation.  See Louis Henkin, The Treaty Makers and the Law Makers: The Law of
the Land and Foreign Relations, 107 U. Pa. L. Rev. 903, 905 (1959).
45 See, e.g., Philip R. Trimble & Alexander W. Koff, All Fall Down: The Treaty Power in the Clinton
Administration, 16 Berkeley J. Int’l L. 55 (1998); Philip R. Trimble & Jack S. Weiss, The Role of the
President, the Senate and Congress with Respect to Arms Control Treaties Concluded by the United States,
67 Chi.-Kent L. Rev. 645, 650-53 (1991); Solomon Slonim, Congressional-Executive Agreements, 14
Colum. J. Transnat’l L. 434 (1975); Armen R. Vartian, Approval of SALT Agreements by Joint Resolution
of Congress, 21 Harv. J. Int’l L. 421 (1980).
46 See, e.g., Memorandum from Monroe Leigh, Legal Advisor to the Department of State (Sept. 24, 1975),
121 Cong. Rec. 36,718 (1975).
47 See Senate 1993 Report, supra 4, at 58-59.
48 Lori F. Damrosch, The Role of the United States Senate Concerning “Self-Executing” and “Non-Self-
Executing” Treaties, 67 Chic.-Kent L. Rev. 515, 530 (1991); see also Henkin, Foreign Affairs, supra note 5,
at 191; Gerald L. Neuman, The Global Dimensions of RFRA, 14 Const. Commentary 33, 34, 46–47 (1997).
According to Henkin, “[i]f there are reasons in foreign policy why the United States seeks an agreement with
a foreign country, it does not matter that the subject is otherwise ‘international,’ that the treaty ‘makes laws
for the people of the United States in their internal concerns,’ or that—apart from treaty—the matters is
‘normally and appropriately . . . within the local jurisdictions of the States.”  Henkin, Foreign Affairs, supra
note 5, at 197.
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method is constitutionally permissible and that the agreement resulting will be of
the same effect internationally and under the supremacy clause of the Constitution
whether advised and consented to by the Senate or whether approval is authorized
by a joint resolution.”49

B. The Defects of Interchangeability

Despite its increasing use, the congressional-executive agreement suffers from
a paradox.  Just as it has assumed a central role in the conduct of American
foreign policy, the justification for its constitutionality appears to rest on
increasingly shaky foundations.  Prominent constitutional scholars recently have
attacked the alternative method for making international agreements.  Indeed, the
leading defense of the constitutionality of the NAFTA and WTO agreements
expressly relies upon a theory of non-textual constitutional amendments.  This
Part will begin the analysis by discussing and evaluating the internationalist
defense of the statutory procedure, and then detailing recent scholarly controversy
over its constitutionality as a substitute for the treaty.  It will describe the new
defense of congressional-executive agreements offered by Professors Ackerman
and Golove, and the response to their views published by Professor Tribe.  It will
explain why neither approaches proves satisfactory and why they are subject to
crippling doubts.

1. The Internationalist View and its Defects

As Professors Ackerman and Golove document in their detailed history of
the intellectual origins of the congressional-executive agreement, the idea of using
ex post congressional approval of presidentially-negotiated international
agreements did not take firm root until the World War II period.  At that time,
several prominent scholars, among them Edwin Corwin,50 Quincy Wright,51 and
Myres McDougal and Ascher Lans,52 argued that such a procedure might
substitute for the treaty process.  Without adopting the notion that these legal
intellectuals helped spark a constitutional moment, much in the same way that one
always needs the intelligensia to help along the Russian Revolution, it is worth
examining their arguments because they still have currency today.  Their views
are also worth further consideration because they continue to form the basis for
the acceptance of congressional-executive agreements by leading authorities such
as Professor Henkin and the Restatement.

Initially, internationalist scholars built their case on precedent.  They pointed
to a long line of examples, beginning with the first congressional authorization of
international postal agreements, continuing through the annexations of Hawaii
and Texas, and including various reciprocal trade laws, that allegedly

                                                
49 Message of the President to Congress, H. Doc. No. 378, 80th Cong., 1st Sess. (July 3, 1947).
50 Edwin Corwin, The Constitution and World Organization (1944).
51 Quincy Wright, The United States and International Agreements, 38 Am. J. Int’l L. 341 (1944).
52 McDougal & Lans, supra note 30.
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demonstrated almost 200 years of interchangeability.  Part II will examine the
practice of the political branches, but suffice it to say at this point that none of
these precedents evidenced a decision to replace the treaty with a statutory
process, in which Congress gives its ex post consent to a presidentially-negotiated
agreement.  Rather, many of these examples fall within the other types of
interbranch cooperation discussed earlier, in which Congress essentially delegates
fact-finding or rulemaking authority to the President, much as it has done in
building the administrative state.

Defenders of the constitutionality of congressional-executive agreements
claimed that two Supreme Court cases, Field v. Clark53 and B. Altman & Co. v.
United States,54 provided legitimacy for the practice of interchangeability.  Closer
examination of these cases, however, demonstrates that they lend little support for
the idea that statutes could substitute for treaties.55  In Field v. Clark , the plaintiff
argued that Congress could not delegate to the President fact-finding authority for
a reciprocal tariff law.  As mentioned earlier, however, this type of arrangement is
a very different creature from the ex post congressional-executive agreement of
today, and, in fact, it does not even require an agreement with another nation.56

Field v. Clark only rejected the claim that the reciprocal tariff statute violated the
non-delegation doctrine, and nothing more.  It could not find that the ex post
congressional-executive agreement was constitutional because there was no such
congressional-executive agreement involved.57

B. Altman & Co. similarly did not call upon the Court to review the
constitutionality of a statutory method for making international agreements.  The
case involved a different kind of mechanism, in which Congress provided the
President with ex ante authorization to reach trade agreements, within specified
criteria, with different nations.  Further, B. Altman & Co. did not raise the
question of the constitutionality of the use of this procedure in place of the treaty.
Instead, it asked only whether a statute that provided the Court with appellate
review over claims based upon “treaties,” could be read to include this novel form
of executive and legislative cooperation.  The Court read the statute broadly to
include not just a “treaty possessing the dignity of one requiring ratification by the
Senate of the United States,”58 but also a congressionally-authorized executive
agreement that rose to the level of an “international compact.”59  As others have
recognized, B. Altman certainly did not come even close to passing on the
question of the interchangeability of congressional-executive agreements and
treaties for constitutional purposes, but instead was a case of statutory
interpretation.60

                                                
53 143 U.S. 649 (1892).
54 224 U.S. 583 (1912).
55 See Ackerman & Golove, supra note 12, at 830-32.
56 See text accompanying notes __-__.
57 The Court also rejected, in one sentence, the argument that the tariff statute had unconstitutionally vested
the President alone with the treaty power.  Field, 143 U.S. at 694.
58 B. Altman, 224 U.S. at 601.
59 Id.
60 Ackerman & Golove, supra note 12, at 831.
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Once we dispel the notion that the congressional-executive agreement has
received the approval of historical practice or judicial decision, the genuine reason
for its modern use comes into focus.  Congressional-executive agreements
represented an effort to replace what was seen as an outmoded method for dealing
with international affairs, one established in a world of sailing ships, horse-borne
couriers, and muskets, with a more efficient, democratic process.  New Deal legal
scholars and their progeny believed that providing the Senate with a checking role
in making international agreements had been a dismal failure.  Functionally, the
Senate had never assumed the co-equal role in international negotiations that the
framers had hoped for.61  The Senate’s formal role in treatymaking had become
one of after-the-fact consent, while the President assumed primary responsibility
for setting foreign policy and conducting diplomatic negotiations.  Vesting the
treaty power partially in the Senate to achieve secrecy and speed no longer
seemed compelling, due to the large size of the Senate, the role of the House in
foreign affairs, and the nature of modern treaties, which no longer demanded such
secrecy.

Defects in the Senate’s role did not rest just in process.  Giving the states a
checking role in foreign affairs had led to results that harmed the national interest.
As Professor Henkin has written, “By permitting approval of an agreement by
simple majority of both houses, it eliminates the ‘veto’ by one-third-plus-one of
the Senators present which in past had effectively buried important treaties.”62

With only a small minority needed to block an international agreement, the treaty
process allowed isolationism to reign over American foreign policy.  Some even
suspected that states would use their voice in the treaty process to win regional or
sectional advantages.  Sectional controversy, they asserted, originally had forced
the framers to create the two-thirds requirement for senatorial approval in the first
place.63  While some might argue that the constitutional difficulty in making
treaties expressed the framers’ bias against international entanglements, the New
Deal authors believed that isolationism was simply a disease that threatened to
cripple America in a new, interdependent world.  Isolationist Senators, after all,
had blocked American participation in the League of Nations, to which they
attributed the failure of the peace, the rise of Hitler, and the return of World War.
New Deal scholars believed that a small minority of Senators should not be able
to use the Constitution to foist their isolationist preferences upon the majority’s
desire for more engagement in the world.  Adopting a congressional procedure,

                                                
61 See Stanley Elkins & Eric McKitrick, The Age of Federalism 55–58 (1993) (describing President
Washington’s failed attempt to consult with the first Senate on treaties).  Apparently, when President
Washington appeared in the Senate, the noise and confusion led to the treaty matter being deferred to another
day.  President Washington left in a huff, and according to one story declared that “he would be damned if he
ever went there again.”  Id. at 55.
62 Henkin, Foreign Affairs, supra note 5, at 217.
63 For a discussion of the historical roots of this argument, see Yoo, Globalism, supra note 7, at 2061-64; see
also Forrest McDonald, We the People:  The Economic Origins of the Constitution 259, 268, 366-67 (1958);
Charles Warren, The Mississippi River and the Treaty Clause of the Constitution, 2 Geo. Wash. L. Rev. 271,
282–85, 296–97 (1934)
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without a supermajority, would rid isolationism of its chokehold over American
foreign policy.

Building on this previous point, internationalist scholars believed that the
congressional-executive agreement substituted a more democratic mechanism for
a state-dominated process.  As Professor Henkin has suggested, “one way of
rendering treaty making more democratic without constitutional amendment
might be to have agreements made by the President if authorized or approved by
both houses of Congress,” which would serve “the great cause of democracy.”64

International agreements reached through a statutory process reflect the will of the
majoritarian President and of both Houses of Congress.  Internationalist scholars
believe approval by the most democratic branches to be particularly important for
the new type of international agreements that were to establish the postwar world
order.  These agreements were just as significant to the nation’s welfare as any
domestic legislation, and with national economies and societies becoming more
interdependent, they would have a direct impact on the everyday domestic lives of
Americans.65  The congressional-executive agreement better promotes democratic
government by requiring the consent of the most democratic part of the
government, the House of Representatives, before the nation undertakes
international obligations that so directly affected the people.

These criticisms of the treaty process no doubt have substantial truth to them.
It is clear from the historical evidence that the framers understood that the treaty
process would be anti-democratic.66  A desire for greater democracy, however,
standing alone does not provide sufficient reason for reading a clear textual
provision out of the Constitution.  The same arguments that internationalist
scholars levied against the Senate’s role in treatymaking easily could be repeated
against many other features of the Constitution.  Take the Senate’s institutional
role generally.  States representing a minority of the population can block treaties;
states representing a minority of the population can block normal legislation as
well.67  Senators representing a minority of the population can block the
appointment of cabinet officers and federal judges.  Senators representing a
minority of the states can block constitutional amendments, as can an even
smaller minority of state legislatures.  Or take the Supreme Court’s power of
judicial review, which is not even explicitly granted in the Constitution.  Every
time the Court invalidates a federal law, a small number of unelected officials
have prevented the majority from acting.  Do these anti-democratic features

                                                
64 Louis Henkin, Constitutionalism, Democracy, and Foreign Affairs 60 (1990) [hereinafter “Henkin,
Constitutionalism].
65 Congressional-executive agreements also simplified the process of making international agreements by
combining the international agreement with the implementing legislation that usually is required to bring it
into effect in domestic law.
66 See Yoo, Globalism, supra note 7, at 2024-74.
67 According to 1998 population estimates, two-thirds of the Senate can represent as little as 32 percent of the
population.  See John C. Yoo, Treaties and Public Lawmaking: A Textual and Structural Defense of Non-
Self-Execution, 99 Colum. L. Rev. 2218, 2240 n. 79 (1999).
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demand that the political branches devise non-text based methods for their
evasion?68

Indeed, the weakness of the internationalist defense of congressional-
executive agreements is further revealed by an unwillingness to take the pro-
majoritarian case to its logical conclusion.  If the objective is to increase the
democratic nature of making international agreements, internationalists provide
no reason to stop with a statutory process.  Even the constitutionally-prescribed
method for making laws suffers from anti-majoritarian features.69  Senators from
the least populous states can block a statute supported by the majority; an even
smaller number can use the filibuster to prevent even a majority of Senators from
voting; committee chairs and majority leaders can impose their wishes at variance
with that of the majority; interest groups may succeed in manipulating the
legislative process to engage in rent-seeking.  If internationalist scholars pursued
their quest for democracy full bore, they ought to seek to centralize all
international agreement making in the President alone, who (along with the Vice-
President) is the only federal official elected by the entire electorate.70  Instead,
leading international law academics have criticized the expansion in presidential
power that has allowed for sole executive agreements.71  While Presidents
currently enjoy the authority to make sole executive agreements in areas within
their plenary constitutional powers, and while those agreements may even trump
inconsistent state law,72 their executive power in foreign affairs has never been
read to include the authority to make any and all international agreements,
regardless of their subject matter or nature.

Such an argument obviously conflicts with the text and structure of the
Constitution.  This approach not only would read the text of the Treaty Clause out
of the Constitution, it also would allow the President to encroach on Congress’s
Article I, Section 8 powers in foreign affairs, such as the regulation of
international commerce.  Elsewhere, internationalists have sharply criticized such
theories of executive dominance in foreign affairs, when they have arisen in cases
such as United States v. Curtiss-Wright Export Corp.73  If it were acceptable,
however, to allow statutes to replace the Treaty Clause as a method for making
international agreements, despite the Constitution’s sole mention of the federal
government’s power to do so in Article II, Section 2, then it should be equally
legitimate to allow unilateral presidential decree to replace the congressional-

                                                
68 Cf. Henry P. Monaghan, We the People[s], Original Understanding, and Constitutional Amendment, 96
Colum. L. Rev. 121, 165-173 (1996) (criticizing recent theories of majoritarian amendments to the
Constitution for ignoring anti-democratic features of the Constitution)
69 See, e.g., Jesse H. Choper, Judicial Review and the National Political Process: A Functional
Reconsideration of the Role of the Supreme Court 24-25 (1980).
70 In fact, one of the earliest defenders of the congressional-executive agreement, Wallace McClure, made
precisely this argument.  McClure believed that the President on his sole authority could make any
international agreement, so long as it were not disapproved by Congress.  See Wallace McClure, International
Executive Agreements: Democratic Procedure under the Constitution of the United States 363 (1941).
71 See Koh, supra note 5, at 44-45; Henkin, Foreign Affairs, supra note 5, at 221-24.
72 See, e.g., United States v. Belmont, 301 U.S. 324 (1937); United States v. Pink, 315 U.S. 203 (1942).
73 See Henkin, Constitutionalism, supra note 64, at 17-43; Harold Hongju Koh, The National Security
Constitution: Sharing Power after the Iran-Contra Affair 134-46, 208-12 (1990).
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executive agreement.  Perhaps, in the internationalists’ defense, one might say
that the statutory process still ensures that some form of checks and balances
exists in the making of international agreements.  Maintaining checks and
balances, nonetheless, does not explain why the congressional-executive
agreement is to be preferred to the treaty process; the treaty process itself contains
both checks and balances and a majoritarian element through the participation of
the President.  Making the Constitution more majoritarian provides no limiting
principle of its own.

2. The Transformationist Effort at Rehabilitation and Its Faults

While internationalists prefer to see a gradual evolution from the treaty to the
congressional-executive agreement, another group of academics arrive at the same
destination by a different, jagged path.  In order for treaties and statutes to have
the same status, they argue that in 1945 the American people rejected the
legitimacy of the Senate’s supermajority role in favor of a statutory process for
making international agreements.  I call this the transformationist school because
its theorists, Professors Ackerman and Golove, maintain that “We the People”
have amended the Constitution – even though no formal constitutional
amendment ever underwent the ratification process – so as to allow the United
States to incur any international obligation by congressional-executive agreement.
In their minds, political struggle over the treaty power during the birth of the
postwar world order amounted to a non-textual constitutional change that
eliminated the exclusivity of the Treaty Clause.  This section will discuss several
problems – textual, interpretive, and historical – that afflict the transformationist
account and that undermine its defense of interchangeability.

Transformationists rely upon practice to support their conclusion that such
instruments should enjoy the same status as treaties.  They emphasize the use of
the congressional-executive agreement in the construction of the international
financial and trade systems, and they seek justification in the manner in which use
of the congressional-executive agreement has outpaced the treaty.  As the
numbers suggest, the congressional-executive agreement did not appear by
accident.  Instead, Professors Ackerman and Golove argue that a group of
professors and government officials B scarred by the Senate’s refusal to approve
the Versailles Treaty B waged an intellectual campaign before and during World
War II to make congressional-executive agreements interchangeable with
treaties.74  Transformationists believe, however, that neither scholarly opinion nor
political practice before World War II supported the interchangeability of statutes
and treaties.  Rather, they conclude that the New Deal scholars misread precedent
and made blatant appeals to policy in order to set the stage for the mothballing of
the treaty process.  Building on elite opinion, the centrally important event in
legitimating the congressional-executive agreement occurred in the 1944
elections, in which the American people allegedly lent their overwhelming

                                                
74 Ackerman & Golove, supra note 12, at 861-73.
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approval to the re-election of President Franklin D. Roosevelt and his postwar
plans for intensive participation in international institutions.  Opinion polls at the
time and newspaper editorials, according to Ackerman and Golove, indicate that
the electorate supported the elimination of the Senate’s chokehold over treaties as
part of this groundswell against isolationism.

The most nagging flaw with the transformationist position, as with the
internationalist approach, is that it essentially reads the Treaty Clause out of the
Constitution.  If congressional-executive agreements are fully interchangeable
with treaties, and if congressional-executive agreements are not mentioned in the
Constitution while treaties are, then the New Deal internationalists are guilty of
amending the Constitution without resort to the Article V process.  Responding to
this challenge, made most forcefully by Professor Laurence Tribe against the
constitutionality of the congressional-executive agreements approving NAFTA
and the Uruguay Round,75 Ackerman and Golove invoke Ackerman’s
controversial theory of amending the Constitution outside of Article V.76

Ackerman and Golove believe that the Constitution provides for two types of
lawmaking: higher/constitutional lawmaking and ordinary/political lawmaking.
The latter occurs most of the time, when people make ordinary policy through
regular elections.  The former occurs at revolutionary moments, when the
citizenry becomes consumed with more profound constitutional and political
issues, debate them, and resolve them in ways that fundamentally alter the nature
of constitutional government.77

Ackerman and Golove view the adoption of the congressional-executive
agreement as another episode in one of these moments, the New Deal.   As the
end of World War II neared, intellectual and political leaders sought to avoid a
repeat of Versailles by engaging in an end run around the treaty’s super-
majoritarian requirement.  According to Ackerman and Golove, overwhelming
popular majorities agreed with elite internationalist opinion to replace the treaty
with a more democratic process.  Transformationists view the 1944 triumph of
Roosevelt and the Democratic Party as legitimating the substitution of the pro--
internationalist congressional-executive agreement for the treaty.  With public
opinion polls in favor of a two-House process for international agreements,78 and
in the face of proposed constitutional amendments in the House to strip the Senate
of its monopoly over the treaty power, the Senate backed down.  Its agreement to
the statutes approving the Bretton Woods agreements, according to Ackerman and
Golove, signified the Senate’s acquiescence to a new constitutional settlement.79

By 1947, “[i]nterchangeability had become part of the living Constitution,”80 and
                                                
75 See generally Tribe, supra note 13.
76 Ackerman & Golove, supra note 12, at 873-75.
77 For a fuller elaboration of the thesis, see Bruce Ackerman, We the People: Foundations (1991); Bruce
Ackerman, We the People: Transformations (1998).
78 In May, 1944, 60 percent of the public favored an ordinary two-House process for international
agreements, while only 19 percent continued to support the traditional treaty method.  Ackerman & Golove,
supra note 12, at 862-63.
79 Id. at 890-993.
80 Id. at 896.
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was firmly “codified” in the 1950’s, 1960’s, and 1970’s.  This became part of the
larger constitutional change wrought by the New Deal, which led to more
decisionmaking by transferring power from the states to the national government
and from Congress to the administrative state.  Similarly, the internationalist
victory produced more populist lawmaking in foreign affairs by removing the
anachronistic ability of a minority of the states, through their votes in the Senate,
to keep the nation on an isolationist path.81  Rather than evolution, the move to the
congressional-executive agreement was a sharp, and quite conscious, break from
the past.

While certainly colorful and provocative, the transformationist argument
suffers from a number of terminal defects.  First, it bears the same defects that
afflict Ackerman’s general theory of constitutional interpretation.82  While this is
not the place to engage in a full-scale critique of the “constitutional moments”
theory, some of the main points may be summarized here.  While there is little
doubt that the framers conceived of constitutional lawmaking as distinct from
ordinary lawmaking, Ackerman provides little evidence that the framers believed
higher lawmaking could occur outside of Article V, but within the normal
constitutional framework.  If the people were to act outside of Article V, they
would be altering and abolishing their previous form of government completely,
rather than making minor adjustments.83  To act within the framework of the
Constitution, amenders must include a text that can identify exactly what
supermajorities of the people have agreed to change in the Constitution, and
whether permanent supermajorities on the question indeed exist.  Both the
Framing and Reconstruction are distinct from 1944 in that the first two
constitutional moments resulted in formal amendments that embodied the
revolutions that occurred.  The New Deal and the 1944 moment, however, lack
such modifications of the constitutional text.  If popular support were indeed as
overwhelming as transformationists believe for the congressional-executive

                                                
81 Ackerman and Golove are worth quoting in detail on this point.  “Just as New Deal scholars attacked the
antimajoritarian character of the Old Court, now the New Internationalists attacked the antidemocratic veto
granted the malapportioned Senate.  Just as New Deal scholars mined the history of the Marshall Court to
create a pedigree for a newly expanded Commerce Clause, now the New Internationalists scavenged for
precedents that helped expand the scope of Article I yet further to support congressional-executive
agreements.  The point of both exercises was the same: to convince legalists that the constitutional tradition
applauded the collective effort to correct the anachronistic formalisms of the past when modern Americans
were demanding fundamental change.”  Id. at 911.
82 For penetrating criticism of the Ackerman thesis and its variants, see, e.g., Tribe, supra note 13, at 1228-49;
Suzanna Sherry, Book Review: The Ghost of Liberalism Past, 105 Harv. L. Rev. 918 (1992); Michael
Klarman, Review Essay, Constitutional Fact/Constitution Fiction: A Critique of Bruce Ackerman’s Theory of
Constitutional Moments, 44 Stan. L. Rev. 759 (1992); Michael J. Gerhardt, Book Review, Ackermania: The
Quest for a Common Law of Higher Lawmaking, 40 Wm. & Mary L. Rev. 1731 (1999).
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Accounting for Constitutional Change  8 Const. Commentary 409 (1991); James Gray Pope, Republican
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agreement, its supporters should have guaranteed its future legitimacy by ratifying
a constitutional amendment.  Legal instruments, such as statutes or constitutional
amendments, allow the polity itself to judge whether large, inchoate majorities
will translate into concrete changes in social and political norms.  Indeed, without
the text of an amendment, it is difficult if not impossible for later interpreters to
determine what changes the majority actually understood it was making in the
governing structure and how long-lasting they would be.

Second, even accepting that constitutional change may legitimately occur
outside the context of a formal amendment, Ackerman provides no sure way to
identify when an amendment-less constitutional moment has occurred.84  If
periodic elections are the product of lesser, sordid, ordinary political lawmaking,
it seems contradictory to assert that they also can reflect higher lawmaking, unless
accompanied by a constitutional amendment.  To take the 1944 elections, for
example, Ackerman and Golove are forced to assume that voters actually had the
congressional-executive agreement issue in mind when they voted for the
Democratic Party or for President Franklin D. Roosevelt for the fourth time.  Of
course, interpreting the results of national elections is not so easy a task.  Voters
had any number of issues on their minds during the 1944 elections: Roosevelt’s
enormous personal popularity, maintaining political stability during the endgame
of the war, dislike of the Republican presidential candidate, Governor Thomas
Dewey (who was so uninspiring a candidate that contemporaries compared him to
“the bridegroom on the wedding cake, the only man who could strut sitting down,
a man you really had to know to dislike, the Boy Orator of the Platitude”),85 and
approval of the Democratic administration’s wartime policies.

Ackerman and Golove’s defense of interchangeability, in other words,
suffers from a level of generality problem.  FDR and the Democrats certainly won
the 1944 elections, and it seems safe to conclude that the Democrats’ more
internationalist approach to the postwar order had something to do with it.
Ackerman and Golove, however, provide no compelling reason why we must
interpret general political approval for the Democrats and distaste for the
Republicans to be the mandate for a constitutional amendment on the far narrower
issue of congressional-executive agreements.  They fail to point to any significant
campaign speeches or statements where FDR or Dewey mentioned
interchangeability, congressional-executive agreements, or the Senate’s
constitutional role in treatymaking; they do not identify any facts that show that
the electorate was conscious of the constitutional difficulties created by the
Senate’s supermajoritarian check; nor do they demonstrate that party leaders
believed this to be a significant issue in the campaign.  Instead, Ackerman and
Golove are left to infer that because the electorate wanted a more secure,
internationalist postwar order, they would have agreed to lesser-included
measures to achieve that goal, such as interchangeability.  Historians of the period
have reviewed the same evidence and have not reached similar conclusions.
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Indeed, while a recent work by historians Townsend Hoopes and Douglas
Brinkley recognize the 1944 electoral results as “a clear cut mandate for
American participation in the United Nations and for a large American role in the
postwar world,” they also point out that Roosevelt had won by only 3 million
votes, the tightest margin of victory since 1916 and a reflection of concerns about
FDR’s health and long term in office.86  The 1944 elections provided a vague
mandate for internationalism, but nothing more concrete or defined.

To be sure, Ackerman and Golove raise several historical facts that they
believe show this link between the 1944 elections and the alleged constitutional
moment.  They point, for example, to 1944 opinion polls, newspaper editorials,
and proposed constitutional amendments in the House that all supported stripping
the Senate of its exclusive power over international agreements.  They then claim
that House withdrew proposals to achieve this result in exchange for approval of
the Bretton Woods agreements by statute.  Yet, Ackerman and Golove encounter
severe difficulties in showing the necessary linkages that would indicate a
constitutional moment: a) party leaders chose to make the 1944 elections a
referendum on the Senate’s treatymaking role; b) the electorate understood the
1944 elections to embody this choice; c) the President and the House intended to
force the Senate to give up its role; d) that the Senate understood itself to be
accepting interchangeability in allowing the Bretton Woods agreements.

In order to show that these events all occurred and were interlinked,
Ackerman and Golove are forced to rest their argument upon some very slim
reeds indeed.  One glaring example is that they make much hay out of small
differences in the wordings of the platforms of the political parties (one mentions
“treaty or agreement,” the other only “agreements and arrangements”), in order to
claim a real difference between the parties concerning the interchangeability of
congressional-executive agreements and treaties.87  Only by finding a difference
in the parties can they claim that the 1944 elections demonstrated any choice of
constitutional instruments.  Yet, they do not show that political leaders or the
voters understood this difference in language to signify sharply divergent
positions, if any, on interchangeability.  Similarly, Ackerman and Golove believe
that the timing of the passage of the Bretton Woods agreement by statute, coming
as it did after the House considered a proposal to amend the treaty power,
evidenced the Senate’s acceptance of the “deal” for interchangeability.  Yet, they
can show no historical evidence that any significant actor in the passage of
Bretton Woods or of the United Nations Charter, which came shortly thereafter,
understood these agreements to represent a constitutional settlement of any sort.

As an interpretive matter, none of these facts standing alone provide historical
support for the notion that the voters in 1944 or their elected representatives
undertook to engage the nation in a constitutional revolution on a par with the
Framing or Reconstruction.  There are any number of issues upon which
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newspapers editorialize and popular opinion polls register that never translate into
a constitutional amendment.  There are any number of proposed amendments that
never make it into the Constitution.  One can never be sure whether these
imperfect, and temporary, signals of popular preferences actually amount to the
permanent support for a change in the written Constitution unless they actually
meet the test for one: approval by two-thirds of the House and Senate and three-
quarters of the states.  Indeed, Ackerman and Golove cannot show that proposals
to eliminate the Senate’s monopoly over the treaty power ever had this support,
because none ever came to a vote in both houses of Congress.88

The transformationist account further stumbles upon the very primary source
history from which it draws its strength.  It is dubious, for example, whether the
1944 elections and the passage of the Bretton Woods agreements serve as
convincing evidence of a constitutional moment.  While the 1944 elections may
have provided support for a more internationalist foreign policy, it does not
appear that any of the major political leaders viewed the election results as a
mandate to do away with the treaty.  Neither Roosevelt nor Dewey engaged in
any serious debate or discussion during the campaign about the shape of the
postwar world or the United Nations – in fact, the presidential candidates had
negotiated a truce to keep the question of international organization out of the
wartime elections.89   Franklin Roosevelt’s campaign activity during the summer
and fall of 1944 shows no mention of the Senate’s treaty role or of congressional-
executive agreements.90  In his most significant speech concerning foreign affairs
during the election, an address in New York City in October, 1944, President
Roosevelt only saw fit to discuss differences over policy with the Republican
Party – namely his claims that Republicans had always championed isolationism
– rather than process issues like the Senate’s treaty role.91

Evidence is similarly absent concerning the approval of the Bretton Woods
and U.N. Charter agreements.  President Truman’s memoirs do not discuss any
constitutional deal, nor even the issue of the interchangeability of congressional-
executive agreements.  Dean Acheson, who at the time was assistant secretary of
state for congressional relations, and hence in charge of shepherding both
agreements through the Congress and Senate, never mentions the issue in his
detailed account of the period.92  It does not appear that either Senators or

                                                
88 While one amendment to strip the Senate of its exclusive treaty powers passed the House by 288 to 88, 91
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at Dinner of Foreign Policy Association, New York, N.Y., Oct. 21, 1944 in id. at 342-54.
91 Id at 342-54.
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Members of the House understood the passage of Bretton Woods as a
congressional-executive agreement to impart any meanings of constitutional
significance.  While Ackerman and Golove rely upon statements in the
congressional record, committee reports, and the occasional campaign speech or
party platform, they do not place these records in the context provided by
numerous available primary sources, such as the Foreign Relations of the United
States series, at presidential library materials, memoirs, and oral histories – all
standard sources for diplomatic and presidential historians of the origins of the
Cold War.

Ackerman and Golove further fail to rely upon, or even cite, any secondary
historical and political science works about the period.  If they had conducted
such research, they would have discovered that their reading of the construction
of the postwar world has little support in the mainstream historical accounts.
Standard biographies of FDR, both old and new, do not mention
interchangeability, congressional-executive agreements, or the Senate’s role in
treatymaking in the context of the 1944 elections.93  More specialized works on
Franklin Roosevelt and foreign policy, such as Robert Dallek’s standard Franklin
D. Roosevelt and American Foreign Policy, 1932-1945,94 or more recent
studies,95 make no mention of interchangeability – indicating again that neither
Roosevelt nor the voters in the 1944 elections probably ever thought about the
issue.  If anything, the secondary works indicate that FDR respected the Senate’s
treaty role and sought ways to work with leading Senators on important
international agreements, such as the U.N. Charter, rather than avoiding the
Senate through new constitutional loopholes.96  Leading histories of President
Truman’s establishment of the Cold War national security state and of the policy
of containment, such as John Lewis Gaddis’s Strategies of Containment,97

Melvyn Leffler’s A Preponderance of Power98 or Michael Hogan’s Cross of
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Iron,99 are similarly silent – further confirming that no one of any political
significance believed that passage of the Bretton Woods or the U.N. agreements
signified the acceptance of interchangeability by the political branches.

It seems unlikely that modern historians have utterly missed a development of
such significance, one that would have removed a major stumbling block to
American participation in postwar international organizations.  The more likely
explanation is simply that Ackerman and Golove have overreached in their use of
the constitutional moments theory, by ignoring the great wealth of research that
historians and political scientists have conducted on Roosevelt, World War II and
the origins of the Cold War.  Ackerman and Golove’s use of primary sources is
strikingly inconsistent with the broader historical and political accounts of the
period.  The dangers present here of seeing what one wants to see in a field of
manufactured legislative history, or of purely symbolic gestures, should be
obvious.  These problems can be illustrated by another example involving
international agreements: in 1951 Senator Bricker promoted a constitutional
amendment that would have made clear that treaties were subject to the
Constitution’s limitations on the powers of the federal government.100  In another
form, the Bricker amendment required that congressional-executive agreements
could not replace treaties, and yet a different version added that international
agreements required congressional legislation to become effective as internal law
of the United States.101  In other words, the Bricker Amendment would have
allowed the national government to make treaties that extended only so far as
Congress could legislate under Article I, Section 8, and it also would have
required legislation to implement all treaties.  This final form of the Bricker
Amendment lost by only one vote in the Senate, and only after the Eisenhower
administration had publicly declared that it understood the law governing treaties
to already correspond to the proposal.102  The Bricker Amendment certainly came
closer to passage than proposals to strip the Senate of its treaty monopoly ever
did.  Under the Ackerman thesis, perhaps the Bricker Amendment was the
transformative moment, not Bretton Woods, as defeat of the transformative
amendment required acquiescence by the President in a new constitutional
practice.

We are left with the conclusion that the transformationist account fails on its
own terms.  One last fault with the transformationist approach to treaties is worth
discussion.  In order for the Ackerman thesis to work, it needs to see as sharp a
break as possible with the politics and law that prevailed immediately before the
constitutional moment allegedly occurs.  Evolution does not make for an exciting
revolution.  Ackerman and Golove, therefore, must do all they can to discredit the

                                                
99 Michael Hogan, A Cross of Iron: Harry S. Truman and the Creation and the Origins of the National
Security State, 1945-54 (1998); see also Daniel Yergin, Shattered Peace: The Origins of the Cold War and
the National Security State (1977);
100 See Duane Tananbaum, The Bricker Amendment Controversy (1988).
101 S.J. Res. 102, 82d Cong., 1st Sess. (1951); S.J. Res.130, 82d Cong. 2d Sess. (1952); S.J. Res. 1, 83d Cong.,
1sr Sess. (1953).
102 Tanenbaum, supra note 100, at 175-90.



26

arguments of the internationalist New Deal scholars who preceded them – they
come very close to accusing these intellectuals of misrepresenting precedent and
of consciously making up their constitutional theories out of whole cloth.  They
also must work hard to create as sharp as distinction as possible between the
practice of the political branches before the constitutional moment and the
practice afterwards.  This is a mistake.  While there was no long tradition of the
use of ex post congressional-executive agreements, the earlier examples of
presidential and legislative cooperation in foreign affairs showed the possibilities
that the constitutional text and structure might have permitted.  While the New
Deal intellectuals and current day internationalists may not have settled on the
right constitutional basis for the congressional-executive agreement, Ackerman
and Golove err in reading their arguments as result-oriented justifications for their
desired policies.

3. The Response to the Transformationists: Treaty Exclusivity

While Ackerman and Golove defend the broad interchangeability of
congressional-executive agreements, other leading academics have responded to
these new instruments by articulating a theory of treaty exclusivity.  Treaty
exclusivity holds that the Treaty Clause provides the only constitutional method
for reaching significant international agreements.  Put simply, exclusivists argue
that the Constitution mentions only one method of making international
agreements – the treaty – and thus all other means are excluded.  While this view
has received the approval of various academics over the years, including Edwin
Borchard103 and Raoul Berger,104 this section will focus on Professor Laurence
Tribe’s recent espousal of treaty exclusivity and his criticisms of the
transformationist approach.  It will conclude by explaining why treaty exclusivity
itself is ultimately an unsuccessful effort to account for the relationship between
treaties and statutes.

Replying to Professor Ackerman and Golove’s defense of the congressional-
executive agreement, Professor Tribe argues that the statutory process for making
international agreements violates the Constitution.  Tribe aims much of his
critique not just at the congressional-executive agreement, but also at the bulk of
Ackerman’s interpretive enterprise.  Much of Tribe’s argument hits home.105

What Tribe fails to do, however, is provide an explanation for the constitutionality
of the congressional-executive agreement, or identify a distinction between
treaties and statutes for purposes of making international agreements.  Rather,
Tribe is left arguing that the Treaty Clause is the exclusive method for making
significant international agreements, that the WTO and NAFTA agreements are
unconstitutional, and that American presidents and congresses have built much of
the postwar world order on unconstitutional foundations.  According to Tribe,
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34.
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treaties are the only method for making international agreements under the
Constitution (aside from sole executive agreements that fall within the President’s
plenary powers).  It seems that in his eagerness to conduct a battle over
interpretive method, Tribe has laid waste to one of the nation’s primary methods
for participating in international cooperation.

Tribe effectively criticizes Ackerman’s approach to constitutional
interpretation on several grounds.  Tribe accuses Ackerman and Golove of
ignoring the basic architecture of the Constitution, as expressed in the manner in
which its text and structures fit together.  Rather than attempting to harmonize the
Constitution’s different provisions, Ackerman and Golove read them only as
“suggestions” or “illustrations” of many possible governmental structures.106  Any
gap, therefore, in the constitutional text – such as the absence of a provision
making clear the Treaty Clause’s exclusivity – constitutes an opportunity to
provide for an extra-textual means of lawmaking.107  The Necessary and Proper
Clause notwithstanding, the Supreme Court’s approach to the separation of
powers demonstrates the faults of the Ackerman and Golove approach.  In I.N.S.
v. Chadha,108 for example, the Court did not infer any extra congressional power
to provide for the legislative veto, while in New York v. United States109 the Court
did not allow the Necessary and Proper Clause to permit for the commandeering
of state legislatures.  In both cases, the Constitution’s structural guarantees for the
protection of the other branches of the federal government – in Chadha, the
limitations on the legislature and the president’s power over law execution – and
of the states barred use of the Necessary and Proper Clause to transform a
constitutional gap into a new form of federal lawmaking.  As with the legislative
veto and commandeering state governments, Tribe concludes, so it is with the
congressional-executive agreement.

Tribe makes several less abstract textual and structural arguments that more
directly undermine the transformationist approach.  In perhaps his most insightful
textual response to Ackerman and Golove, Tribe claims that the transformationist
reading conflicts with the Court’s understanding of the Appointments Clause.110

According to the transformationist account, the Treaty Clause is non-exclusive
because it does not expressly prohibit any alternative methods for making
international agreements.  The Appointments Clause, however, which sits
adjacent to the Treaty Clause in Article II, expressly provides for alternative
methods: while it requires Senate approval of principal officers of the United
States, it allows Congress to vest the appointment of inferior officers in the
President, heads of departments, or the federal courts.  Thus, in Article II, Section
2 itself, the Framers made exclusive senatorial advice and consent to the
appointment of principal officers, and then explicitly created an alternate
procedure for inferior officers.  Application of the canon of expressio unius, Tribe
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argues, indicates that there is no alternate procedure for the making of
international agreements.  If the Framers had wanted to provide for other methods
for making international agreements, they knew how.

Tribe’s second main point is based on the Constitution’s provision for a
presidential veto over statutes.111  According to most authorities, the President has
the plenary authority to refuse to ratify a treaty, even after the Senate has
consented to it.112  Under Article II, it is the President who “makes” the treaty,
subject only to Senate advice and consent.  But if congressional-executive
agreements serve as a valid alternative to treaties, the President has only a
conditional veto over statutes that Congress may override by a two-thirds vote.
Resort to the two-House method for making international agreements therefore
allows Congress to make international agreement over presidential objection, a
result forbidden by the text of the Treaty Clause.  If Congress can use the
Necessary and Proper Clause, Tribe asserts, in combination with its enumerated
powers to override presidential opposition, then it also could use the same powers
to appoint its own ambassadors and to conduct its own negotiations with foreign
powers.  Use of the congressional-executive agreement thus has the effect of
reducing the President’s constitutional prerogatives in foreign relations.

Tribe effectively identifies interpretive, textual, and structural problems with
the transformationist defense of interchangeability.  He fails, however, to develop
a convincing theory to take its place.  Tribe’s uncompromising reading of the text
forces him to conclude that the treaty power is the only method for making
significant international agreements, although he concedes that the President can
make other non-treaty agreements alone as sole executive agreements.113  For
Tribe, deciding whether an agreement must receive the consent of a Senate
supermajority depends upon whether the “agreement constrains federal or state
sovereignty and submits United States citizens or political entities to the authority
of bodies wholly or partially separate from the ordinary arms of the federal or
state government.”114  To support this proposition, Tribe relies solely upon a letter
written by his colleague, Professor Anne-Marie Slaughter, to a Senator during the
Senate’s consideration of the WTO.115  Absent from Tribe’s analysis is any
examination of the treaty power in light of the Constitution’s allocation of powers
to other branches of the government, of the historical controversies concerning the
treaty power’s scope, or the work of previous scholars who have sought answers
to these questions.
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More troubling still, the distinction Tribe pursues in defining the Treaty
Clause is both too broad and too narrow.  Tribe believes that the nation must use
treaties whenever it constrains its sovereignty or subjects its citizens to another
sovereign power, but he fails to define what sovereignty is and he neglects to
discuss how the political branches can or cannot delegate national sovereignty.
Tribe’s errs because he fails to understand the difference between international
obligations on the one hand, and their implementation according to domestic
constitutional processes on the other.  This leads him to confuse sovereignty in its
international sense and sovereignty in its domestic constitutional sense.  Any
international obligation, whether assumed solely by the President, the President
and the Senate, or the Congress as a whole, constrains the sovereignty of the
people of the United States.  That is the very nature of an international obligation.
If Tribe believes that any international agreement that constrains federal or state
sovereignty must undergo the treaty process, then all such pacts must be executed
as treaties.  Tribe himself, however, refuses to go that far, as he acknowledges the
constitutionality of sole executive agreements.

Tribe’s effort to develop an exclusivist theory fails to understand sovereignty
along another dimension.  The difficult question is not whether an international
agreement constrains or delegates national sovereignty, but whether the branches
of government will live up to it.  While a treaty creates an international obligation,
it is the Constitution’s allocation of powers to the three branches that provides the
powers to fulfill it.  No treaty can constrain the lawmaking authority of the federal
government.  According to the last-in-time rule, Congress is free at any time to
override a treaty simply by passing a statute.116  Even the President, acting alone,
can effectively terminate a treaty.117  A treaty cannot permanently alter the
sovereignty of the United States or of the American people; it could not change
the allocation of authority between federal and state governments as established
by the Constitution.  Only a constitutional amendment could achieve that result.

A constitutional amendment, not a treaty, would also be required to achieve
the second class of actions envisioned by Tribe: subjecting American citizens
directly to international rules and organizations.  The Constitution makes no
explicit provision that would allow for the transfer of federal power to entities –
outside of the American governmental system – that are not directly responsible
to the American people.  In other foreign affairs contexts, I have outlined the
constitutional difficulties with delegating public power outside of the national
government.118  Placing American citizens under the direct regulation of
international law and organizations seems inconsistent with the very
Appointments Clause that provides Tribe with such ammunition in attacking
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Ackerman and Golove.  While much recent scholarship on the Clause has focused
on the relative roles of the President and Senate in appointing judges,119 the Court
has articulated the Clause's broader function in ensuring that only federal officers
accountable to the people's elected representatives may exercise federal power.120

As first stated by the Court in Buckley v. Valeo, the Appointments Clause requires
that those exercising substantial authority under federal law must undergo
appointment according to the Clause's terms.121  As subsequent cases explain, this
rule prevents Congress from transferring executive law enforcement authority to
individuals not responsible to the President or his subordinates.122

Read in this manner, the Appointments Clause plays more than a separation of
powers role in maintaining the balance between the Congress, the treatymakers,
and the President.  As Chief Justice Rehnquist has written for the Court, “The
Clause is a bulwark against one branch aggrandizing its power at the expense of
another branch, but it is more: it 'preserves another aspect of the Constitution's
structural integrity by preventing the diffusion of the appointment power.”123

According to the Chief Justice, the Clause prevents the diffusion of federal power
by limiting its exercise only to those who undergo the appointment process.124

The Framers, the Court concluded, centralized the appointments power because
they feared the vesting of power in officeholders who were not accountable to the
electorate, as had occurred during the colonial period.  A centralized
appointments process prevents the national government, as a whole, from
concealing or confusing the lines of governmental authority and responsibility so
that the people may hold the actions of the government accountable.

Other constitutional structures limit the treatymakers’ ability to transfer
lawmaking and law enforcement power outside the United States.  Whether one
agrees with the formalist or functionalist side in the debate over the separation of
powers,125 transferring power outside of the federal government fundamentally
conflicts with the concept of unified executive power.  For formalists, any
exercise of federal authority by an individual who is not a member of the
executive branch, and thus is not removable by the President, unconstitutionally
prevents the President from directing the implementation of federal law.126  While
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Yale L.J. 541 (1994) (formalist); Martin S. Flaherty, The Most Dangerous Branch, 105 Yale L.J. 1725 (1996)
(functionalist); Lawrence Lessig & Cass R. Sunstein, The President and the Administration, 94 Colum. L.
Rev. 1 (1994) (functionalist).
126 See Calabresi & Prakash, supra note __, at 593-99.
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functionalists may be willing to accept some conditions on the removal power,
they have not endorsed the delegation of federal power to those who are
completely insulated from the Chief Executive.127  Functionalists further would
object to such delegation because it would undermine accountability in
government.  Voters cannot hold either the President or Congress accountable if
government actions result from the decisions of officials who do not belong to
either branch.  The non-delegation doctrine, which has begun to receive renewed
attention by the Supreme Court and the U.S. Court of Appeals for the D.C.
Circuit,128 lends added support to this notion.  As formulated by the Court, the
doctrine prohibits Congress from delegating its enumerated power to another
branch unless it has stated an objective, prescribed methods to achieve it, and
articulated intelligible standards to guide administrative discretion.129  These
standards provide the courts, Congress, and the public with some objective factors
to review whether the power is being exercised within the limits of the delegation.
Delegating lawmaking or law enforcement authority to foreign or international
officials threatens the purposes of this rule.  If the political branches transfer such
authority over American citizens entirely outside of the federal government,
neither Congress nor the public can determine whether foreign or international
officials exercise their authority according to American standards, nor can they
enforce their policy wishes through the usual legal or political methods available
when power is delegated within the executive branch.130

Transferring sovereign lawmaking and law enforcement authority to
international organizations – whereby I mean imposing rules directly upon
American citizens within the United States without any intervening participation
by domestic governmental organs – threatens these structures.  International
officials do not undergo the executive, congressional, and public scrutiny that
accompanies federal appointments.  They are not responsible to the American
political system: they are not bound by federal statutory or administrative
guidelines, they cannot be removed or disciplined by the President, they need not
obey presidential orders, their funding cannot be cut off by Congress, they have
not obligation to obey congressional summons to testify, they cannot be sued in
American courts for their official actions, and they need not respond to press
inquiries.  If the Congress or the people disagree with the policies established by
an international organization, they have no resort to the usual political channels
that allow the national political system to control elected officials and the

                                                
127 See, e.g., Morrison v. Olson, 487 U.S. 654, 691-92  (1988) (noting that "good cause" removal of the
independent counsel still allows the President to retain authority over the counsel's duties); see also Lessig &
Sunstein, supra note 149, at 106-16 (claiming that although there are numerous independent agencies,
complete independence from the President would still raise constitutional problems).
128 See, e.g., Clinton v. New York, 524 U.S. 417, 442-47 (1998) (striking down the President's use of the Line
Item Veto Act where its effect was to amend acts of Congress, thus violating the Presentment Clause);
American Trucking Ass'n v. EPA, 175 F.3d 1027, 1033 (D.C. Cir. 1999) (per curiam).
129 See Mistretta v. United States, 488 U.S. 361, 371-79  (1989)(approving a congressional delegation of
power where the goals were clearly set out, the purposes asserted, and the scope of the delegation was
definitively confined).
130 Elsewhere, I have argued that the original understanding of the Constitution supports this reading of the
Constitution and its structures in favor of governmental accountability.  See Yoo, Kosovo, supra note 118, at
1717; Yoo, New Sovereignty, supra note 118, at 109.
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administrative state.  Every other exercise of governmental sovereignty – the
power to make and enforce laws that directly regulate the conduct of individual
citizens – is strictly regulated by the Constitution and subject to the delicate and
difficult procedures of the Article I, Section 8 statutory process.  It would seem
that to allow the federal government to restructure the public lawmaking process
to include a significant actor that is independent of the political process would
require, at the very least, a constitutional amendment.  Neither a treaty nor a
congressional-executive agreement will suffice.

An examination of the congressional-executive agreement marking American
entry into the new WTO demonstrates the dual faults of Tribe’s approach to
sovereignty.  Tribe believes that the Uruguay Round agreements, which
established the WTO, constrains American national or state sovereignty
sufficiently to require the use of a treaty.  In one sense, Tribe correctly observes
that the WTO limits American sovereignty by committing the United States to a
system of rules that constrain its ability to engage in trade-related measures, such
as raising tariffs, enacting discriminatory import restrictions, or barring foreign
corporations from certain markets.  Every international agreement, however,
imposes some type of obligation upon the United States, for which it receives
some benefit.  Each obligation similarly limits American sovereignty.  Unless
Tribe believes that every single international agreement requires a treaty, his
definition of sovereignty at this level is far too broad.  Not only congressional-
executive agreements, but also sole executive agreements – even if taken in areas
wholly within the President’s plenary constitutional powers – would be
unconstitutional.  This is an extreme position that even Tribe does not venture,131

and one that is at odds with two centuries of national practice.

Along the domestic dimension of sovereignty, Tribe’s account of the WTO
similarly errs.  Even though the WTO may place international obligations upon
the United States’ trade practices, it places no binding restrictions on American
sovereignty or power in the constitutional sense.132  Upon agreeing to the new
WTO system, the United States agreed to live up to certain substantive trade
provisions, but the agreement itself does not directly act upon American citizens.
It remains the purview of the federal government whether to, and how to, live up
to the WTO’s requirements, consistent with domestic constitutional procedures.
For example, the WTO creates a dispute settlement procedure, in which other
nations may bring actions to protest American violations of the WTO’s terms.  A
decision by a WTO dispute settlement panel, however, has no binding legal effect
within the United States, nor does it have any constitutional impact on the
branches of the national government.  A WTO body could not order the State of
California, for example, to cease discriminatory import restrictions on computer
equipment imports from abroad, nor could it legally force the United States to

                                                
131 See, e.g., Tribe, supra note 13, at 1268-69 (arguing that President possesses an “unenumerated power to
enter non-treaty agreements”).
132 See, e.g., Whether Uruguay Round Agreements Required Ratification as a Treaty, Memorandum to
Ambassador Michael Kantor, United States Trade Representative, From Assistant Attorney General Walter
Dellinger, at 18-21, <http://www.usdoj.gov/olc/gatt.wpd>.
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treat South American agricultural imports on an equal footing with American
produce.

Nothing in the WTO agreement allocates domestic lawmaking sovereignty
from the national political branches or the states to international organizations.
Rather, under the WTO the federal government retains its domestic constitutional
ability to accept or reject international rules.  If, for example, the WTO panel
issues a decision that the United States has violated the national treatment or most
favored nation clauses of the GATT/WTO agreements, the federal government
must decide whether it will take action to comply with the decision.  The United
States can choose to ignore the WTO decision and keep its laws and policies
intact; there is no supranational body that can compel the United States to obey.
If the United States chooses to keep its trade restrictions intact, the aggrieved
nations receive permission from the WTO to impose compensatory sanctions on
American imports.  There is no direct regulation of American citizens or parties
by any international organization; rather, the United States uses its domestic
governmental authority to choose whether to comply with its international
obligations.  Tribe’s definition of the scope of treaties, therefore, provides little
help on this score because neither GATT, NAFTA, nor any international
agreement can restrict American sovereignty under the Constitution – the
Constitution itself gives to the political branches the discretion whether to comply
or to ignore any international obligation.  If an international agreement did call for
a transfer of sovereignty beyond the limits of the federal government, a
constitutional amendment would be required.

Professor Tribe’s exclusivist interpretation of the Treaty Clause further errs in
its sweeping conclusion: that all congressional-executive agreements violate the
Constitution.  If Tribe were correct, about 90 percent of all of the international
agreements made by the United States since World War II are invalid.133  These
agreements include not just postal exchange agreements, but many of the
foundations of the postwar economic order, such as Bretton Woods and GATT,
and America’s recent efforts to expand free trade after the end of the Cold War,
such as NAFTA and the WTO.  Further, the exclusivist view ignores competing
constitutional structures and texts that cut against it.  Tribe, for example, argues
that the Necessary and Proper Clause cannot justify the congressional-executive
agreement, but he provides no explanation for the reach of Congress’s plenary
power over international commerce.  Even if Congress cannot send its own
ambassadors or ratify its own international agreements, Tribe’s interpretation of
the Treaty Clause does not bar Congress from passing statutes involving
international commerce that unilaterally accept international obligations, without
a formal agreement.

                                                
133 Professor Golove also has taken Professor Tribe to task for this reason.  See David Golove, Against Free-
Form Formalism, 73 N.Y.U. L. Rev. 1791, 1804-05 (1998).  While Tribe attempts to escape from the results
of his arguments by arguing that some congressional-executive agreements were approved by two-thirds of
the Senate anyway, Tribe, supra note 13, at 1227, or that the President could have unilaterally made many
such agreements without congressional consent, id. at 1269, these tentative justifications do not seem
convincing.
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While Tribe’s view reduces the problems created by interchangeability by
granting the Treaty Clause a broad scope, it creates its own structural distortions.
In order to expand the reach of treaties, the exclusivist view must engage in a
corresponding reduction in Congress’s constitutional powers.  If Tribe concludes
that treaties are the exclusive method for entering into international agreements,
and he believes that treaties can be self-executing in the domestic legal system,
then his approach leads to the conclusion that the treatymakers can legislate on
almost any subject, so long as it is addressed by an international agreement.  This
would allow the treatymakers to exercise Congress’s Article I, Section 8 powers
to regulate domestic and international commerce, for example, by entering into a
treaty that established trade regulations.  To take but one example, if the nation
wanted to change the length of time for patents, it generally would use a statute
due to Congress’s Article I, Section 8 authority to regulate intellectual property.
If an international agreement is involved, however, authority over this subject
suddenly transfers to the treatymakers, even though Congress could bring the
nation voluntarily into harmony with the agreement’s standards.  Tribe’s
exclusivist approach would deprive the House of its constitutional function over
certain classes of domestic legislation merely because an international agreement
became involved.

Tribe might escape this dilemma, however, if he were to accept the view that
most treaties are non-self-executing; in other words, that they do not exert a
domestic legal effect unless Congress implements their terms by statute.  As I will
explain in further detail later in this article, treaty non-self-execution permits a
harmonization of the treaty power and the legislative power by precluding treaties
from exercising any power granted to the legislature in Article I, Section 8.  Tribe
might argue, as I have, that treaties could form the primary method for
international agreement-making because all domestic implementation would
remain in the hands of Congress, thereby avoiding structural contradictions
created by the potential overlap of the treaty and legislative powers.  Tribe,
however, does not appear to take this view in his criticism of the transformationist
school.  Indeed, he appears to take the opposite position, because his criticism is
that the WTO – enacted as a statute – enjoys the powers of a treaty without its
form.  If Tribe accepted that treaties were non-self-executing, then the WTO’s
passage as a statute would be of little concern, because the government would still
need to pass a statute anyway to implement its terms.  Even if Tribe did adopt a
general non-self-execution view, his approach to international agreements does
not explain why some treaties may immediately take effect domestically, while
others must await congressional implementation.

Finally, Tribe’s exclusivist reading fails to take account of the changing nature
of international law and organizations.  As is becoming clear, many areas of life
that were once considered wholly domestic have become international in scope.134

International agreements now regulate issues such as crime, national security, the
                                                
134 See, e.g., Yoo, Globalism, supra note 7, at 1967-69.
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environment, economic regulation, and individual rights, that used to be governed
primarily by domestic legislation.  These agreements seek to mimic domestic
legislation in directly regulating the conduct of private individuals and in creating
their own independent means of lawmaking and law enforcement.  If the
exclusivist reading of the Treaty Clause were correct, then we should expect the
Treaty Clause to have expanded in recent years, rather than retracted, as
international agreements have come to play a more important role in domestic
regulation.  Tribe’s view means that the locus for domestic regulation will shift to
the supermajority Treaty Clause, which excludes the House, from the normal
legislative process, as comprehensive regulation requires an international
agreement to be fully effective.  These and other issues will be the subject of Parts
II and III, which will explain why both full interchangeability and the exclusivist
reading of the Treaty Clause are flawed and incomplete.

II. Practice, Public Lawmaking, and the Congressional-Executive Agreement

Neither internationalist, transformationist, nor exclusivist approaches capture
the proper relationship between treaties and statutes.  A starting point for a
durable theory of international agreements must recognize that the practice of the
political branches roughly follows a consistent line between the two.  Not only
ought theory explain this record, but it also should provide a satisfying account of
how international agreement-making interacts with our general public lawmaking
system.  Theories that create anomalies and contradictions in the manner in which
the branches participate in making laws ought to be rejected in favor of a theory
that accounts for practice in a manner consistent with the text, structure, and
original understanding of the Constitution.

Judged by these standards, the internationalist, transformationist, and
exclusivist approaches fail.  As an initial matter, the sweeping conclusions of all
three camps fail to account for the practice of the political branches during the
postwar period.  If the internationalists or transformationists were right, one
would expect to see the nation use congressional-executive agreements in almost
every instance.  If the exclusivist theory were correct, the branches should only
have used treaties to make all international agreements.  Yet, as will become
clear, the political branches continue to use both instruments of foreign policy.
Further, they seem to do so in a way that maintains a subject matter distinction
between the two, something that none of the academic theories on international
agreements can explain.  In my view, this record of practice not only represents a
practical way to work out the conflict between treaties and statutes, but it shows
how deeper structural imperatives in the Constitution have led the branches to
interact in a way that harmonizes their potentially conflicting powers.  As such,
practice can provide a true reflection of a correct reading of the Constitution.

An even more significant defect in these theories about the congressional-
executive agreement is their creation of severe conflicts within the constitutional
text and structure.  Advocates of full interchangeability ignore the fundamental
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problems that emerge when statutes take the place of treaties.  Under the current
consensus view, for example, treaties enjoy a substantial amount of freedom from
the normal constitutional limitations that apply to statutes.  Allowing statutes to
replace treaties would permit Congress to expand its Article I powers beyond their
current boundaries.  Those who believe, however, that the treaty power is
exclusive do not avoid structural difficulties either.  As domestic affairs become
more international, and hence increasingly subject to international regulation,
treaties will assume a greater role in imposing rules of conduct on private citizens.
Treaties could potentially replace statutes as a method for domestic legislation.
Because of the expansive sweep of the Treaty Power, regulation through
international agreement could reach well beyond the limits on Congress’s
statutory powers.

This Part will begin to construct a theory that addresses these practical, textual
and structural problems.  First, it will discuss the practice of making international
agreements in the postwar period with the goal of identifying the line between the
two.  Second, it will argue that statutes and treaties must be kept distinct due to
the constitutional contradictions that arise when the former replaces the latter.
Part III will then propose a different way to conceptualize congressional-
executive agreements, and the manner in which they can be distinguished from
the treaty process, to solve these problems.

A. The Record of Practice

Practice is of particular importance in foreign affairs law.  Due to the lack of
authoritative judicial precedent, many of the issues involving the Constitution and
international relations do not have clear answers.  In such circumstances, the
executive and legislative branches often have taken the lead in interpreting the
Constitution, and this practice can provide us with guidance as to a realistic,
workable construction of its terms.  As Justice Frankfurter observed in the Steel
Seizure case, “The Constitution is a framework for government.  Therefore the
way the framework has consistently operated fairly establishes that it has operated
according to its true nature.”135  In domestic areas, judicial precedent represents
the experience of courts in working out the Constitution’s text and structure
within different practical contexts; in the absence of case law, practice by the
political branches provides a similar record in the arena of foreign affairs.
Recognizing this, when the Supreme Court has encountered foreign affairs
questions, it often has deferred to the practical construction of a constitutional
provision by the political branches.136  Prominent foreign affairs scholars, such as
Professors Harold Koh and Gerhard Casper, often have followed suit.137

                                                
135 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 610 (1952) (Frankfurter, J., concurring)
136 See, e.g., United States v. Verdugo-Urquidez, 494 U.S. 259, 273 (1990); Dames & Moore v. Regan, 453
U.S. 654, 686 (1981).
137 Koh, supra note 5, at 70-71 (discussing quasi-constitutional custom as a source of law in foreign affairs);
Gerhard Casper, Constitutional Constraints on the Conduct of Foreign and Defense Policy:  A Nonjudicial
Model, 43 U. Chi. L. Rev. 463, 478 (1976).
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No scholar has yet conducted an empirical survey upon which to test his or
her theory of treaties and congressional-executive agreements.  This article will be
the first to show that customary practice indicates that the political branches have
observed discernable lines in the use of these instruments of national policy.138

Viewed in this light, the practice of the political branches in making international
agreements strikes at the heart of both the internationalist and the
transformationist approaches.  Traditional explanations for the congressional-
executive agreement maintain that congressional-executive agreements have
always served as a perfect substitute for the treaty.  A demonstration that ex post
congressional-executive agreements are of relatively recent vintage, and that even
today they have never achieved full interchangeability with treaties, undermines
internationalist claims.  Without the pedigree provided by the consistent practice
of the political branches and by the imprimatur of the courts, internationalists are
left only with the textual arguments that they have developed to justify the
substitution of statutes for treaties.  As argued above, these arguments leave the
congressional-executive agreement with very weak foundations indeed.

Practice also deals a fatal blow to the transformationists.  Their case depends
not only on the notion that the defenders of the ancien regime capitulated to the
changes wrought by the constitutional moment, but that the old guard, as it were,
itself observes the new constitutional settlement.139  It’s not much of a
constitutional moment if no one remembers it.  A history of consistent practice
that distinguishes between treaties and congressional-executive agreements
contradicts the Ackerman and Golove theory, because no definitive “codification”
of the constitutional moment into formal legal doctrine ever took place – a critical
stage of the general transformationist theory of constitutional change.140  Practice
indicates that even after the alleged constitutional moment, the political branches
appear to have observed subject matter distinctions between treaties and
congressional-executive agreements.  This leads to two conclusions.  First, none

                                                
138 In his forthcoming article, Professor Spiro takes note of the consistent use of treaties in some areas, such
as arms control and human rights.  See Spiro, supra note 14, at 38-44.  Spiro, however, does not seek to
systematically identify what areas have consistently been subject to treaties or congressional-executive
agreements, nor is it his object to develop a theory that explains the line between the two instruments.  See
Spiro, supra note 14, at 45.  Rather, Spiro seeks to establish a new theory of interpretation that depends upon
historical developments and political practice to legitimate constitutional change.  While is not the place to
conduct a thorough examination of Spiro’s theory, it seems to me that his approach – while critical of
Ackerman’s theory of constitutional moment – is equally flawed by its allowing politics to trump the text and
structure of the Constitution.  In regard to interchangeability, for example, Spiro can supply no coherent line
between treaties and congressional-executive agreements aside from the fact that the political branches
simply have acted differently in different areas, without reference to the constitutional text and structure.
Spiro’s approach is a constitutional theory of political fiat – if the political branches follow a certain practice,
it becomes constitutional.  The problems with this theory should be obvious – Spiro would be forced to
accept, for example, the constitutionality of Plessy v. Ferguson and the entrenchment of Jim Crow between
1877 and 1954.  He provides no normative guide to judge the constitutionality of government action, beyond
whether the people of that time approve of its constitutionality.  Cf. John Yoo, Book Review, Choosing
Justices, __ Mich. L. Rev. ___, ___ (2000) (criticizing a related theory that constitutional outcomes are
legitimate based on their political support they receive).
139 Bruce Ackerman, We the People: Foundations 48-49 (1991).
140 Id. at 289.
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of the branches understood the decision to approve the Bretton Woods agreement
by statute as a significant metamorphosis in constitutional doctrine.  Second, the
1944 transformation was a stillborn constitutional moment because it failed to
stick over time.

Let us first examine how practice undermines the standard account of
congressional-executive agreements.  The doctrine of interchangeability has not
been with us always, nor has it ever held full sway.  As Professors Ackerman and
Golove have argued in their exhaustive examination of international agreement-
making during the inter-war era, the nation does not appear to have used, before
1945, the ex post congressional-executive instrument to substitute for the treaty
process.141  To be sure, some precedents came close.  As mentioned earlier,
Congress had provided ex ante authorizations to the President to engage in
reciprocal tariff reduction or other trade measures.  These measures, however,
involved congressional delegation of fact-finding powers to the President, in
which certain trade restrictions were reduced once the President had found that
another nation had ended its discrimination against American goods.  These laws
can be characterized as international agreements only because the President could
negotiate, if he wished, with foreign countries to secure for them the benefits of
the statute.  An international agreement is not required for the statute’s provisions
to take effect.

To the extent that traditional defenders of the congressional-executive
agreement can rely upon practice, it is only the practice of the postwar world.142

Since 1945, Presidents and Congress have used the statutory method to enter the
nation into sweeping agreements, such as NAFTA and WTO, which have
established America’s place in the world trading system.  Presidents and Congress
have resorted to congressional-executive agreements, rather than treaties, to join
international organizations, such as the IMF and the World Bank.  Certain

                                                
141 Ackerman & Golove, supra note 12, at 813-61.
142 Traditional accounts of the congressional-executive agreement sometimes rely upon the annexations of
Texas and Hawaii to show historical support for interchangeability.  In both cases, Congress decided to annex
these territories by statute after treaties to do the same had been withdrawn due to Senate opposition.  While
the annexations of Texas and Hawaii appear similar to the subjects that ordinarily would fall within the treaty
power, the unique facts of those cases seem to permit use of the statutory process.  Both Texas and Hawaii
were independent nations at the time of the annexations.  Their absorption into the United States did not
involve an agreement with another sovereign nation, as occurred, for example, with the Louisiana Purchase
or with the transfer of territory at the end of the Mexican-American or Spanish-American wars.  Id. at 832-
36.  One could view the annexations as the voluntary request of another nation to join the United States.  A
treaty would be unnecessary because the other party would no longer exist once the agreement was executed.
A statutory process may have been further appropriate due to Congress’s plenary authority to govern
territories and admit new states.

Professor Spiro, however, raises doubts about the transformationist account of pre-WWII practice
on international agreements.  He argues that some early precedents, such as agreements joining the
International Labor Organization and addressing WWI British war debts lend more support for th euse of
statutes to make international agreements.  As Spiro claims, these “earlier examples of other forms of non-
treaty agreements, combined with some instances in which international agreements were subject to ex post
bicameral approval, in fact laid a tenable basis for a more extended use of the congressional-executive
agreement.”  Spiro, supra note 14, at 32.  If true, Spiro’s point further undermines the Ackerman and Golove
defense of a constitutional moment in the 1944-45 period.
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statutes, such as the Atomic Energy Act of 1946143 and the Arms Control and
Disarmament Act of 1961,144 explicitly allow the President to submit international
agreements in specified areas to statutory approval rather than as treaties.
Congressional-executive agreements, which now appear to outnumber treaties by
about fourteen to one, have included a wide diversity of subject matters – in
addition to atomic energy cooperation, membership in international economic
institutions, and foreign trade – such as intellectual property rights, foreign
assistance, and fishery rights.145  Even the Senate Foreign Relations Committee,
which one would expect to maintain the Senate’s prerogatives in the making of
international agreements, has issued a report that admits that “it is now well-
settled that the treaty mode is not an exclusive means of agreement-making for
the United States and that [congressional-]executive agreements may validly co-
exist with treaties under the Constitution.”146

Despite this statement against interest, however, complete interchangeability
has not been borne out in practice.  A review of American postwar international
agreements indicates that the political branches have reserved certain areas,
specifically national security and arms control, for the treaty process.  The
political branches’ consistent maintenance of subject matter distinctions between
treaties and congressional-executive agreements not only constitutes a direct
rejection of the interchangeability thesis (whether of the internationalist or
transformationist variety), but it also shows that deeper separation of powers
principles are afoot.  This section will now survey the subjects for which the
political branches have reserved the treaty process.147

Political Agreements.  In the early postwar period, significant agreements
such as the peace treaties with Japan and Italy, the entry of the United States into
the United Nations and the North Atlantic Treaty Organization, and the current
web of US mutual defense agreements, such as bilateral agreements with South
Korea, the Philippines, Japan, and Taiwan, and multilateral security arrangements,
such as the Rio Treaty, the Southeast Asian Treaty Organization, and the
Australian-New Zealand-U.S. agreement, occurred by treaty.148  With one
exception, subsequent, less-intensive security agreements, such as promises to
defend against threats, training of local forces, or pre-positioning of equipment,
have resulted from unilateral executive declarations or sole executive agreements,

                                                
143 Atomic Energy Act of 1946, ch. 724, § 8, 60 Stat. 755, 765 (any treaty approved by Senate or other
international agreement thereafter approved by Congress supercedes inconsistent provisions of statute).
144 Arms Control and Disarmament Act of 1961, Pub. L. No. 87-297, § 33, 75 Stat. 631, 634 (1961) (permits
President to commit nation to arms control agreements only pursuant to a treaty or legislation passed by
Congress).
145 Senate 1993 Report, supra note 4, at 53.
146 Id. at 52.
147 I conducted this survey by relying upon the United States Department of State, Treaties in Force, A List of
Treaties and Other International Agreements of the United States in Force on Jan. 1, 2000 (2000), which
groups agreements by subject-matter and by party.  I then used the Statutes at Large and the United States
Treaty Series to verify whether an agreement had undergone the treaty process or the statutory process.
148 Inter-American treaty of Reciprocal Assistance (Rio Treaty), entered into force Dec. 3, 1948, T.I.A.S.
1838; Southeast Asia Collective Defense Treaty, entered into force Feb. 19, 1955, 6 U.S.T. 81; Security
Treaty (ANZUS Pact), entered into force Apr. 29, 1952, 3 UST 3420.  See also Spiro, supra note 14, at 37.
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and none of those rose to the level of seriousness of America’s entry into the U.N.
or NATO.149  Perhaps the most significant international security arrangements to
arise from the end of the Cold War also were formalized by treaty.  Both the final
settlement with regard to Germany150 and expansion of NATO to include some of
the nations of the formerly communist Eastern Europe, underwent the treaty, not
the statutory, process.151  While some exceptions exist, they do not seem to
undermine the general subject matter trend.152

Standing alone, the ratification of the United Nations Charter by the normal
treaty process strikes a deadly blow to the transformationist and internationalist
defense of interchangeability.  If the Ackerman/Golove account is to be believed,
the political controversy that surrounded the alleged 1944-45 constitutional
moment focused on America’s entrance into a permanent international body to
guarantee the peace.  Concern over whether the Senate would oppose entry into
the United Nations prompted an earlier generation of internationalist scholars in
1944-45 to create the theory of interchangeability.  These scholars blamed
America’s failure to join the U.N.’s predecessor, the League of Nations, for the
coming of the Second World War.  If the transformationists were correct, the
constitutional moment should have allowed Truman to seek entry into the U.N. by
congressional-executive agreement.  If today’s internationalists were right, the
Constitution’s textual permission for interchangeability likewise should have led
Truman to seek a congressional-executive agreement for the U.N., if only to avoid
the potential political obstacles looming in the Senate.  Despite all of these
concerns, the United States entered the United Nations through the treaty form.  It
does not appear that there was any serious effort to enact this most significant of
all postwar treaties by the statutory method.

Arms Control.  Recent experience with arms control cuts even more sharply
against interchangeability.  Since the end of World War II, Presidents submitted
almost every significant arms control agreement, such as the Limited Nuclear Test
Ban Treaty,153 the Threshold Test Ban Treaty,154 the Anti Ballistic Missile
Treaty,155 the Nuclear Non-Proliferation Treaty,156 the Intermediate-Range

                                                
149 Senate 1993 Report, supra note 4, at 206-07.
150 Treaty on the Final Settlement with Respect to Germany, Sen. Treaty Doc. 101-20 (1990).
151 Protocols to the North Atlantic Treaty of 1949 on the Accession of Poland, Hungary, and the Czech
Republic, Treaty Doc. 105-36 (1998).
152 The three significant exceptions appear to be the 1973 Paris agreement ending the Vietnam War, the 1988
agreement settling the Afghanistan conflict, and the 1991 agreement ending the Cambodian conflict.  The
latter two agreements did not involve use of American troops in combat.  While the first did, it was not
submitted for approval to Congress, but instead constituted a sole executive agreement that President Nixon
appears to have undertaken pursuant to his sole executive powers, Act of the International Conference on
Vietnam, Mar. 2, 1973, 24 U.S.T. 485.
153 Treaty Banning Nuclear Weapons Tests in the Atmosphere, in Outer Space, and under Water, 14 U.S.T.
1313, entered into force Oct. 10, 1963; Peaceful Nuclear Explosions Treaty, May 28, 1976, U.S.-U.S.S.R., 15
I.L.M. 891.
154 Threshold Test Ban Treaty, July 3, 1974, U.S.-U.S.S.R., 13 I.L.M. 906.
155 Anti Ballistic Missile Systems Treaty, May 26, 1972, 23 U.S.T. 3435.
156 Treaty on the Non-Proliferation of Nuclear Weapons, 21 U.S.T. 483, T.I.A.S. 6839.
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Nuclear Forces Treaty,157 and the Treaty on Conventional Armed Forces in
Europe, to the Senate as treaties.158  These agreements established the policy of
nuclear deterrence through mutually assured destruction, sought to restrict the
spread of nuclear weapons, and began the de-militarization of Europe.  There
appears to have been only one exception to this consistent pattern: approval by
statute of the first round of the Strategic Arms Limitations Talks (SALT I)
between the United States and the Soviet Union, which imposed limits upon the
nuclear warheads and delivery vehicles possessed by the superpowers.159

Approval of SALT I by statute, however, cannot serve as a firm precedent for
interchangeability.  SALT I had a limited duration of only five years; both sides
understood that SALT I would be replaced by a permanent pact, SALT II.160

Indeed, the agreement was formally known as the SALT I Interim Agreement.
And when negotiation of SALT II was finally completed, President Carter
initially sent the agreement to the Senate for approval as a treaty, but then did not
press for its approval in the wake of the Soviet invasion of Afghanistan.161

Presidents Reagan and Bush never asked the Senate to approve the agreement.

Experience since the Cold War has only reaffirmed the consistent use of the
treaty to make arms control agreements.  Presidents have submitted to the Senate
bilateral agreements between the United States and Russia, such as the Strategic
Arms Reduction Talks (START) I and II agreements, which have reduced the
level of nuclear warheads and restricted the use of certain delivery systems.162

Presidents have sent to the Senate agreements with our former Cold War
adversary that have reduced the positioning of conventional weapons in the
European theater of operations, and that have allowed unimpeded over flights to
verify compliance with arms control pacts.163    The political branches further
have chosen to use the treaty process to approve controversial multilateral arms
control agreements, such as the Chemical Weapons Convention, even when they
faced significant opposition in the Senate.164  Agreements that the United States
have not yet signed, such as the Land Mines Convention, and agreements still in
development, such as the strengthening of the Biological Weapons Convention,
would take the form of treaties, rather than of congressional-executive
agreements.
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Nuclear Weapons and Other Weapons of mass Destruction on the Seabed and the Ocean Floor and in the
Subsoil Thereof, Feb. 11, 1971, 23 U.S.T. 701, T.I.A.S. 7337.  See also Spiro, supra note 14, at 38-42.
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160 Trimble & Weiss, supra note 45, at 657-60.
161 Henkin, Foreign Affairs, supra note 5, at 179.
162 Treaty on the Reduction and Limitation of Strategic Offensive Arms, July 31, 1991, U.S.-USSR, S. Treaty
Doc. No. 20, 102d Cong. (1991); Treaty on Further Reduction and Limitation of Strategic Offensive Arms,
Jan. 3, 1993, U.S.-USSR, S. Treaty Doc. No. 1, 103d Cong. (1993).
163 Treaty on Armed Conventional Forces in Europe, 40 I.L.M. 1 (1990); CFE Flank Agreement.
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Weapons and Their Destruction, Jan. 13, 1993, S. Treaty Doc. No. 21, 103d Cong. (1993).
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In part, this consistent practice on treaties seems to have resulted from Senate
efforts to defend its prerogatives.  During ratification of the last round of arms
control agreements, for example, the Senate included in the resolution of advice
and consent a condition that all future agreements involving military, security, or
arms control issues must be submitted to the Senate as treaties subject to
supermajority approval, rather than as congressional-executive agreements.165  To
be sure, the Senate’s ability to create binding constitutional law through the
attachment of reservations, understandings and declarations to treaty ratification
documents may be open to some doubt.166  Nonetheless, the Senate’s attachment
of this condition expresses its own intention not to accept the theory of
interchangeability, and that it will enforce this understanding of the Constitution
by refusing to approve any international agreements that do not take the treaty
form.  Indeed, the Clinton administration has so understood the condition and has
agreed to abide by it.167

Human Rights.  In addition to political/military and arms control agreements,
one of the most significant areas of recent American foreign policy is conducted
primarily through treaties, rather than congressional-executive agreements: human
rights.  Historically, significant human rights agreements, such as the Hague
conventions on the rules of war and the Red Cross conventions, underwent the
supermajority Senate consent process.168  In more recent times, the Bush
administration used treaties to formalize American entry into the International
Covenant on Civil and Political Rights, which guarantees certain minimum
individual rights in the political sphere,169 and the Genocide Convention, which
makes genocide a crime against humanity.  President Clinton has followed suit.
The two important human rights agreements approved during his presidency, the
Convention against Torture in 1994, and the International Convention on the
Elimination of All Forms of Racial Discrimination in 1994, took the treaty form.
Four other multilateral human rights agreements that supporters once thought that
the Clinton administration would seek to join170 -- the Convention on the

                                                
165 See Trimble & Koff, supra note 45, at 56.
166 See Curtis Bradley & Jack L. Goldsmith, Treaties, Human Rights, and Conditional Consent (forthcoming
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169 International Covenant on Civil and Political Rights, Dec. 19, 1966, 999 U.N.T.S. 171 (providing for
equal rights, a right against arbitrary arrest, a right to marriage, and restricted use of the death penalty, and
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170 See, e.g., Louis Henkin, U.S. Ratification of Human Rights Conventions: The Ghost of Senator Bricker, 89
Am. J. Int’l L. 341 (1995).
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Elimination of all Forms of Discrimination against Women,171 the Covenant on
Economic, Social and Cultural Rights,172 the Inter-American Convention on
Human Rights,173 and the Convention on the Rights of the Child174 -- also would
take treaty form, even in the face of likely Senate opposition.  Indeed, it is
difficult to think of a human rights agreement that has gone through two-House
approval, rather than through the President and Senate alone.

The history of these human rights treaties highlights the fact that the political
branches appear to recognize a distinction between treaties and congressional-
executive agreements.  Some human rights agreements have languished in the
Senate for up to 30 years.  The ICCPR, for example, had been first proposed in
1966, but was not ratified until 1992.  The Genocide Convention was first
presented for signature in 1948, but was not ratified by the United States until
1989.  Senate leaders opposed several of these treaties because of the concern that
they would require states to provide more generous forms of protection for
individual rights than required by the Constitution.175  To mention one
disreputable example, Southern Senators feared that certain human rights treaty
provisions would hasten the dismantling of segregation.  If treaties and
congressional-executive agreements truly were interchangeable, Presidents could
have short-circuited this minority opposition by sending human rights agreements
to both Houses of Congress for majority approval.  This course of action would
have been all the more successful once much of the political opposition to the
goals of the treaties had disappeared in the wake of the Civil Rights revolution.
Yet, it does not appear that Presidents have ever attempted to use the alternate
statutory procedure to avoid such political opposition in the Senate.176

Extradition.  Yet another area where the political branches generally have
resorted to treaties to reach international agreements has been extradition.  Under
standard extradition agreements, one nation agrees to surrender a person charged
with or convicted of a crime under the law of another state, so that the latter state
may try or punish the individual.177  Although at one time it was thought that
nations had a duty to grant extradition freely, customary international law never
recognized a general duty to surrender fugitives.178  As a result, the United States

                                                
171 Convention on the Elimination of All Forms of Discrimination Against Women, S. Exec. Rep. No. 103-38
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178 See Restatement (Third), supra note 6, at 557.
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and other nations have entered into a web of bilateral agreements that generally
require a showing that there is cause to hold a person, that the offense has been
created by treaty or statute, that the offense was within the jurisdiction of the
requesting country, and that double jeopardy would not be violated.179  Article 27
of the 1794 Jay Treaty with Great Britain contained the first American extradition
provision, and its implementation by President John Adams produced one of the
early Republic’s great foreign policy crises.180

Extradition poses an interesting question in regard to federal power, as
Congress does not appear to possess any textual authority to provide for the
seizure of an individual on American soil and to hand them over to a foreign
nation for trial.  Ever since the Jay Treaty, however, the political branches have
used Article II treaties to reach extradition agreements with more than 100
nations.181  Only a single recent example appears to have broken this record.  In
1994 and 1995, the President entered into executive agreements with the
International Criminal Tribunals for the Former Yugoslavia and Rwanda to
surrender persons within the United States charged or convicted by those
tribunals.182  Rather than approval by treaty, Congress implemented the
agreements by statute by expanding federal extradition laws – which until 1996
had implemented treaties – to include the two international tribunals.183  In a 1999
challenge brought by a Rwandan citizen in the United States indicted by the
Rwanda tribunal, a divided panel of the U.S. Court of Appeals for the Fifth
Circuit upheld the use of the congressional-executive agreement.184  Citing dicta
from previous extradition cases, the majority relied upon interchangeability
(quoting, of all things, Tribe’s American Constitutional Law treatise), even
though the plaintiff maintained that “the United States has never surrendered a
person except pursuant to an Article II treaty.”185  In dissent, Judge DeMoss
demonstrated that the majority’s new exception proves the rule.  “Every
extradition agreement ever entered into by the United States (before the advent of
the new Tribunals),” he wrote, “has been accomplished by treaty.”186  Aside from
this sole, rushed example, extradition has stood as another example in which the
treaty power has provided the sole mechanism for reaching international
agreements.
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Environment.  In addition to extradition, the President and Senate have used
the treaty process for most of the nation’s significant environmental
agreements.187  While perhaps not as crucial to national security as alliances or
arms control, international environmental treaties may represent the most
legislation-like agreements in their setting of norms for domestic private conduct.
The United States has entered agreements limiting pollution, such as the Basel
Convention on the Control of Transboundary Movements of Hazardous Wastes
and their Disposal, which regulates hazardous waste, the Montreal Protocol,
which accelerated the retirement of certain chemicals that harmed the ozone
layer,188 and the Convention on Transboundary Pollution,189 by the treaty process.
Agreements that protect certain environments, such as the Antarctic Treaty190 or
outer space,191 or endangered species, such as whales, polar bears, migratory
birds, and seals,192 also have undergone approval by a supermajority of the
Senate.  More ambitious regulatory agreements, such as the U.N. Convention on
Climate Change, also have undergone the treaty process.193  As with human rights
treaties, Presidents have agreed to submit these pacts to the Senate even when
they could have avoided significant opposition by resorting to the two-House
procedure.194  Presidents have delayed the submission of controversial
environmental agreements, such as agreements that would require the nation to
protect biodiversity and to restrict its energy use and industrial pollution, because
of likely Senate opposition.195  Although President Reagan decided against
submitting to the Senate, one of the most significant international environmental
conventions, the Law of the Sea Convention, there is little doubt that the
agreement would have been formalized as a treaty, rather than a congressional-
executive agreement.196

                                                
187 The Antarctic Treaty, Dec. 1, 1959, 12 U.S.T. 794, TIAS 4780; United Nations Framework Convention on
Climate Change, S. Treaty Doc. No. 102-38 (1992).
188 Vienna Convention for the Protection of the Ozone Layer, 26 I.L.M. 1516; Montreal Protocol on
Substances that Deplete the Ozone Layer, 30 I.L.M. 537
189 Convention on Long-Range Transboundary Air Pollution, 18 I.L.M. 1442
190 Antarctic Treaty, Dec. 1, 1959, 12 U.S.T. 794, T.I.A.S. 4780.
191 Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space,
Including the Moon and Other Celestial Bodies, Jan. 27, 1967, 18 U.S.T. 2410, T.I.A.S. 6347.
192 See International Convention for the Regulation of Whaling, 161 U.N.T.S. 72, entered into force, Nov. 10,
1948; Agreement on the Conservation of Polar Bears, 27 U.S.T. 3918 (1973), entered into force, May 26,
1976; Benelux Convention on the Hunting and Protection of Birds, 847 U.N.T.S. 235 (1970); International
Convention for the Protection of Birds, 638 U.N.T.S. 185 (1950); Convention on the Conservation of
Antarctic Seals (1972).
193 United Nations Framework Convention on Climate Change, entered into force Mar. 21, 1994, S. Exec.
Rep. No. 102-55.
194 President Reagan declined to sign the United Nations Convention on the Law of the Sea, Oct. 7, 1982, and
hence prevented Congress from considering the agreement.  If the theory of interchangeability were correct,
Congress could have enacted the Law of the Sea Convention in the face of presidential opposition.
International agreements involving the oceans, however, seem to follow no clear principle.  Some agreements
involving the rules that apply at sea have been done as statutes, see Convention for the Unification of Certain
Rules of Law with Respect to Assistance and Salvage at Sea, Mar. 1, 1913, 37 Stat. 1658, while others have
been done as treaties, see Convention on the High Seas, Apr. 29, 1958, 13 U.S.T. 2312, T.I.A.S. 5200.
195 Framework Convention on Climate Change, 31 I.L.M. 849; Convention on Biological Diversity, 31 I.L.M.
818.
196



46

Examination of postwar practice by the political branches reveals a
manageable line between treaties and congressional-executive agreements.  The
President and Senate have used the statutory process to approve agreements that
generally involve international trade and economics.  These subjects fall within
Congress’s Article I, Section 8 power over international commerce and often
require modification of existing statutory law to bring the United States into
compliance.  The President and Senate, it appears, still reserve certain classes of
subjects for the treaty process, primarily national security, arms control, human
rights, and the environment.  These areas bear important constitutional differences
from international economics and commerce.  Subjects such as national security
and arms control, for example, fall primarily within the President’s plenary
powers as Commander-in-Chief and sole organ of the nation in its foreign
relations.197  They also involve concurrent powers on the part of Congress, such
as those of appropriations and of declaring war.  After City of Boerne v. Flores,198

which invalidated Congress’s effort to extend broader protections for religious
freedom beyond those established by the Constitution, the implementation of the
substantive terms of human rights treaties may rest outside of Congress’s
enumerated powers as well.199  It is unclear what congressional power could
justify extradition – the seizure of persons because of their alleged acts in foreign
countries, regardless of their involvement in interstate or international commerce
– due to the lack of an explicit enumerated power.  Environmental law straddles
the line between treaties and congressional-executive agreements – while some
environmental matters rest within Congress’s powers over interstate commerce,
others (especially more recent environmental agreements addressing energy use
or biodiversity) may not after the recent restrictions on the Commerce Clause
imposed by the Supreme Court.200

Consistent use of the treaty process for certain classes of international
agreements undercuts the most compelling justification for the internationalist and
transformationist accounts.  Practice simply cannot be explained by either theory.
If the two instruments were utterly interchangeable, as both groups of scholars
would have it, then one would expect the President to send most international
agreements through the two-House procedure because of the easier chances of
passage.  Instead, the practice of the political branches appears to indicate that
there was no constitutional moment that removed the Senate from the role of
making international agreements, that there was no consensus accepting
“codification” of the ascendancy of the congressional-executive agreement, and
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that something more complex is going on in the growing use of the congressional-
executive agreement.  Rather than interchangeability, the political branches have
followed significant distinctions between congressional-executive agreements and
treaties.

The history of international agreement-making also undermines the central
claim of the internationalist camp.  There has been neither a long pedigree of
complete interchangeability, nor a recent practice of completely substituting
statutes for treaties.  President Wilson could not have used a statute to enact the
Treaty of Versailles because the idea never would have occurred to him – the
legislative method of agreement-making did not exist.  President Clinton could
not have submitted the failed Test Ban Treaty as a congressional-executive
agreement, because he would have violated the constitutional understanding that
has reserved all arms control agreements for supermajority approval in the Senate.
Yet, history and practice provide no refuge for the treaty exclusivist.  While
interchangeability does not reign supreme, neither does the claim that the federal
government can only use treaties to make significant international agreements.
Congressional-executive agreements, despite their relatively youthful pedigree,
have come to dominate international agreements covering a wide variety of fields.
Part III will explore the theoretical reasons why the President, Senate, and
Congress have reserved different subjects for different instruments of agreement-
making.  For the moment, we proceed to the next section, which completes the
critique of existing scholarly theories by illuminating the constitutional distortions
created by interchangeability.

B. Structural Problems Created by Interchangeability

This section will examine the textual and structural inconsistencies created by
interchangeability.  First, interchangeability distorts the allocation of powers
among the branches in the area of foreign affairs.  By transferring agreement-
making power from the executive branch (the President and Senate acting in their
Article II capacity) to Congress, the authority of the President in foreign affairs is
diminished abroad while domestic regulation becomes unmoored from the
Constitution’s structural processes for making law.  Second, interchangeability
allows a class of statutes to unlock the structural limitations, such as the
separation of powers and federalism, which restrict congressional power.
Because of its location in Article II and the shared power of the President and
Senate, treaties have been free from the processes and limitations that govern
statutes.  If congressional-executive agreements were fully interchangeable with
treaties, statutes logically would assume the broader subject-matter sweep of
treaties.  This would create a loophole in our public lawmaking system, which
limits Congress’s powers with both substantive barriers and difficult procedures.
These points will be best revealed by comparing the process of making statutes
with the process of making treaties.
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1. Congressional-Executive Agreements and the Foreign Affairs Power

Interchangeability’s most obvious distortion of the constitutional structure lies
in the weakening of the President’s formal foreign affairs powers.  As noted
earlier, for example the congressional-executive procedure effectively negates the
President’s absolute veto over foreign policy.201  Article II, Section 2 declares that
the President makes treaties, subject to the advice and consent of two-thirds of the
Senate.  The President, not the Senate, chooses to initiate the treaty process, and
the President can still refuse to make a treaty even after the Senate has approved
it.202  A statutory process for making international agreements threatens to oust
the President from this constitutionally dominant position.  If the agreement takes
the form of a public law, then Congress can initiate the process without
presidential approval, just as it can propose any statute without his consent.  Even
if the President unequivocally opposes an agreement and vetoes it, Congress can
choose to override the presidential veto by a two-thirds vote.  Both of these
structural implications of interchangeability conflict with the Constitution’s
centralization of foreign affairs power in the executive branch.  Under United
States v. Curtiss-Wright Export Corp.,203 as well as long executive and legislative
practice reaching to the very beginnings of the Republic,204 the President is
constitutionally responsible for the conduct of foreign policy.  Creating an
alternate process for making international agreements, one that excluded the
President, would allow Congress to pursue its own foreign policy toward other
nations in a manner that would interfere with the executive’s leadership role.  This
would radically alter the constitutional structure of the foreign affairs power.205

Interchangeability further warps the President’s foreign affairs powers at the
end of the public lawmaking process.  Statutes require the consent of both houses
of Congress and the President, or two-thirds of Congress without the President,
before they can be repealed.  Although the Constitution does not address the
issue, today most commentators, courts, and government entities believe that the
President may terminate a treaty unilaterally.206  The President retains this
authority due to his dominant constitutional position in foreign affairs (the D.C.
Circuit, for example, upheld President Carter’s unilateral termination of the
Taiwan treaty due to the President’s plenary authority over recognition of foreign
governments) and his structural superiority in conducting international relations.
If the nation were to regulate certain domestic conduct by statute, the President
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could not terminate the rules without congressional approval.  If the nation were
to regulate the same conduct in concert with a treaty, however, the President
enjoys the power to terminate the regulation at will.  Interchangeability, however,
upsets this structure in either one of two ways.  On the one hand, it could mean
that Congress can bind the nation to an international agreement that the President
could not terminate unilaterally, which would represent a serious curtailment of
the executive’s foreign affairs powers.  On the other hand, defenders of
interchangeability might allow the President the same ability to terminate
congressional-executive agreements as to terminate treaties.  This, however,
would provide the President with the heretofore unknown power of executive
termination of statutes,207 and would be tantamount to granting the President a
direct share of the legislative power – a result, as Professor Henry Monaghan has
argued, that is at odds with our understandings of the executive power.208

Termination raises another problem for the interchangeability of treaties and
statutes.  Under the “last in time” rule, the consensus view is that treaties may
trump earlier statutes, and that subsequent statutes can override earlier treaties.209

Allowing treaties and statutes to terminate each other in this way runs counter to
the formalist approach to lawmaking articulated by the Supreme Court in I.N.S. v.
Chadha.210  A decision to repeal earlier legislation B as was the case with the use
of the legislative veto in Chadha B requires a new law.  The last-in-time rule
seems to violate this principle by allowing the treatymakers to counteract an
earlier action by the President, Senate, and House.  Interchangeability allows
international agreements to override previous statutes.  In discussing this
possibility, Madison rejected it out of hand during the Jay Treaty debates because
“it involved the absurdity of an Imperium in imperio; or of two powers both of
them supreme, yet each of them liable to be superseded by the other.”211

Although Madison admitted that the Roman constitution had operated similarly,
he believed that it was only “a political phenomenon, which had been celebrated
as a subject of curious speculation only, and not as a model for the institutions of
any other Country.”212  In Madison’s mind, vesting the legislative power in two
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separate authorities that could “annul the proceedings of the other,” would
produce only an unstable and irrational government.

2. Interchangeability and the Lack of Limits on the Treaty Power

We can see even more serious disruptions in the constitutional structure when
we consider the potential scope of congressional power when acting through
congressional-executive agreements.  If the statutory process is a perfect
substitute for the Treaty Clause, then congressional-executive agreements must
enjoy the same constitutional benefits that accrue to the treaty form.  This has
important implications for both the separation of powers and federalism, because
most internationalist scholars argue that much of the structural elements of the
Constitution do not apply with the same force to treaties as to domestic laws.
Interchangeability undermines the Constitution’s structural constraints on
domestic lawmaking by allowing Congress to avoid the restrictions on its
enumerated powers.

Under standard internationalist theories, interchangeability could allow
statutes to share with treaties’ their less stringent adherence to the separation of
powers.  This could happen in one of two ways.  First, treaties may transfer
powers among the branches, or create hybrid forms of government power, that
would prove unconstitutional if undertaken solely by domestic law.  Treaties
could delegate congressional authority to the executive branch in ways that would
violate the Constitution, should the subject of the delegation have been solely
domestic.  In United States v. Curtiss-Wright Export Corp.,213 for example, the
Court observed that the non-delegation doctrine would not apply with the same
force in foreign affairs, a proposition the Court recently re-affirmed in Clinton v.
New York .214  Some have argued further that treaties are limited, at best, only by
“radiations” from the separation of powers.215  Second, the treatymakers could
delegate authority that normally resides with the executive or judicial branches to
international organizations.216  Under standard internationalist doctrine, a treaty
could transfer authority from Congress to the executive branch or to an
international organization, as some argue that the U.N. Charter actually does,217

when a statute could not.  According to internationalist logic, the treatymakers
conceivably could delegate authority to domestic or international agencies in

                                                
213 299 U.S. 304 (1936).
214 524 U.S. 417 (1998).
215 Henkin, Foreign Affairs, supra note 5, at 195.
216 Some scholars even maintain that a treaty could “bargain away” Congress’s authority to declare war by
allowing war to be triggered automatically under certain events.  Henkin, Foreign Affairs, supra note 5, at
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(1993).
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ways that ordinarily would violate the separation of powers.218  Theoretically,
interchangeability allows statutes to enjoy the loosened restrictions that would
apply to treaties in these situations.

Used in these ways, congressional-executive agreements can undermine the
separation of powers in both of its inter-branch aspects.  First, suppose that a
statute required the transfer of law enforcement or judicial power to an
international agency or tribunal.  Officials of the international body would not
generally be removable by the President, because the very point of creating
international regulatory institutions often is to free them from the direct influence
of different nation-states.219  Even under the loose standards of Morrison v.
Olson220 or Mistretta v. United States,221 a domestic effort by Congress to
completely shield individuals who exercise executive authority from presidential
removal would fall afoul of either the Appointments Clause, the Article II vesting
clause or the Take Care Clause, while efforts to transfer the federal judicial power
might violate Article III’s vesting clause.222  Yet, some international and
constitutional law scholars argue that such standards should not apply to
international agreements, because they involve foreign affairs.223  Second, if
statutes are to enjoy the same status as treaties, and treaties are not subject to the
usual structural constraints of the separation of powers, then presumably Congress
could restructure the separation of powers when acting through the congressional-
executive agreement, even though it could not with an identical statute that
concerned domestic affairs.

Interchangeability also threatens to allow Congress to exercise powers that if
taken domestically would violate federalism limitations.  Before the Rehnquist
Court’s reinvigoration of federalism, the generous interpretation given to the
Commerce Clause relieved the government of relying upon the broad extent of the
treaty power for its actions.  In recent years, however, the Supreme Court has
placed new limits upon the extent of the federal government’s powers.  Following
up on United States v. Lopez,224 the Court last Term struck down the Violence
Against Women Act as beyond the Commerce Clause because it regulated a non-

                                                
218 For a criticism of the ability of the United States to delegate command authority over U.S. troops to U.N.
or foreign command, see John C. Yoo, Kosovo, War Powers, and the Multilateral Future, 148 U. Pa. L. Rev.
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219 See Yoo, New Sovereignty, supra note 216, at 91-96 (discussing creation of Chemical Weapons
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220 487 U.S. 654 (1988).
221 488 U.S. 361 (1989).
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strength in foreign affairs, first in United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936), in
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224 United States v. Lopez, 514 U.S. 549 (1995).



52

economic activity.225  In Alden v. Maine, the Court concluded that Congress could
not use its Article I, Section 8 powers to override state sovereign immunity in
either federal or state court.226  In Printz v. United States and New York v. United
States, the Court held that Congress could not use its Commerce Clause powers to
“commandeer” state executives or legislatures.227  And in City of Boerne v.
Flores, College Savings Bank of Florida v. Florida, and Kimel v. Florida Board
of Regents, the Court invalidated federal statutes that had attempted to re-define
individual rights at variance with the Court’s own interpretation of the Bill of
Rights and the Fourteenth Amendment.228  In these cases, the Court has sought
both to place limits on Congress’s enumerated powers and to expand the
protections for state sovereignty.

Interchangeability provides the lawmakers with a way to avoid these recent
restrictions on their powers.  According to both standard internationalist thought
and Supreme Court case law, treaties are not subject to the same federalism
limitations that bind statutes.  As a textual matter, the Constitution locates treaties
in Article II, which implies that they need not live within the same boundaries on
congressional power that contain Article I.  Leading commentators therefore
assert that the treatymakers can make policy on any subject, even where the
lawmakers would be prevented from doing so by Article I, Section 8’s
enumeration of limited congressional powers or the Tenth Amendment’s
reservation of powers to the states.229  According to Professor Henkin, “[u]nlike
the delegations to Congress which give it authority over enumerated substantive
areas of national policy, the treaty power is authority to make national policy
(regardless of substantive content) by international means and process for an
international purpose.”230  Internationalists read the Tenth Amendment as
inapplicable to the treaty power, because they view the broad scope of treaties as
part of the powers expressly delegated to the federal government by the
Constitution.  Anything that the treaty power can extend to is, by definition,
excluded from the Tenth Amendment.  Concludes Professor Henkin, “[m]any
matters, then, may appear to be ‘reserved to the States’ as regards domestic
legislation if Congress does not have power to regulate them; but they are not
reserved to the states so as to exclude their regulation by international
agreement.”231  This argument, we are told, is “clear and indisputable,”232

although it has been the subject of a vigorous debate recently between Professors
Curtis Bradley and David Golove over whether the same federalism limitations
ought to apply to both statutes and treaties.233
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In Missouri v. Holland,234 the Supreme Court expressed agreement with the
notion that the normal limits on the legislative power do not apply to treaties.
Holland raised the question whether Congress had authority to enact the
Migratory Bird Treaty Act of 1918, which implemented a 1916 treaty between the
United States and Great Britain that protected certain birds flying between the
United States and Canada.  The treaty barred the hunting or capture of any of the
birds protected by the treaty, a substantive action that the federal courts at the
time had held lay outside Congress’s Commerce Clause powers.235  In an opinion
by Justice Holmes, the Court rejected the idea that the Tenth Amendment’s
limitations on Congress’s powers also applied to the treaty power.  Conceding
that the Commerce Clause did not include the power to regulate migratory birds,
Justice Holmes concluded that the treaty did not violate “any prohibitory words to
be found in the Constitution” nor did it conflict with “some invisible radiation
from the general terms of the Tenth Amendment.”236  The Treaty Power,
according to the Court, was not to be limited in the same manner as Congress’s
powers under Article I, Section 8, because the treaty concerned “a national
interest of very nearly the first order,” the power over which had to be vested
somewhere in the national government.237  As the Court declared, “It is obvious
that there may be matters of the sharpest exigency for the national well being that
an act of Congress could not deal with but that a treaty followed by such an act
could.”238  While the Court later would limit Holland in the individual rights
context in Reid v. Covert,239 it has not identified restrictions on the treaty power
emanating from the separation of powers or federalism.

Holland’s expansive reading of the treaty power underscores the structural
distortions caused by interchangeability.  At least on the question of the limits on
the Commerce Clause, Holland makes some sense because the Treaty Power is an
executive power located in Article II, Section 2, which logically is not subject to
the limitations that apply to legislative power in Article I.  This becomes,
however, a structural loophole if one accepts the argument that congressional-
executive agreements are completely interchangeable with treaties.  If such
statutes can take the place of treaties, and treaties are not subject to the regular
federalism limitations that apply to laws, then interchangeability exempts
congressional-executive agreements from the limitations imposed by Article I,
Section 8 and the Tenth Amendment.  Interchangeability, in other words, creates a
subclass of statutory law that is somehow free from the restrictions that apply to
all other statutes.

Interchangeability provides yet a third way for statutes to escape the normal
limitations on their scope.  Treaties, many believe, are not subject to subject
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matter limitations in the same manner as statutes.  Under the internationalist
approach, the United States can enter into a treaty on any subject, so long as it is
“an agreement between two or more states or international organizations that is
intended to be legally binding and is governed by international law.”240  Drawn
from international law, this definition contains no subject-matter limitations.
Treaties today encompass virtually as many subjects as those addressed by
domestic statutory law – not just military alliances, but individual rights,
environment, finance and commerce, and crime.  As everyday life becomes more
closely intertwined with international events, systems, trends, and markets, it will
become even more difficult to cordon off a domestic matter that could not be the
subject of an international agreement.  If internationalists correctly argue that
international agreements can be made on virtually any subject, and if
internationalists and transformationists are correct that congressional-executive
agreements and treaties are fully interchangeable, then statutes that embody
international agreements can regulate virtually any subject.  This allows the
lawmakers to enact statutes that are not limited in subject-matter, are not limited
by Article I, Section 8’s enumeration of powers, and are not limited by the Tenth
Amendment or federalism.  Interchangeability provides the lawmakers with an
almost unrestricted authority to legislate on any subject.241

III. Toward a Theory of Congressional-Executive Agreements

As the previous Parts have shown, the leading academic theories have failed
to provide a satisfying account of the current American practice toward
international agreements.  Defenders of interchangeability sacrifice constitutional
coherence – maintaining the structural integrity of the Constitution while giving
each of its provision force – in order to provide a limitless flexibility to the

                                                
240 Restatement (Third), supra note 6, at § 301.  Section 301 tracks the definition of a treaty from Article 1 of
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political branches.  Treaty exclusivists, on the other hand, seek a stricter
adherence to the constitutional text and structure, but at the price of rejecting
recent practice, including the legitimacy of the GATT and NAFTA agreements.
These two approaches seem to set up a classic conflict between the constitutional
text/structure and modern expediency.

This paper will now develop an approach that preserves the constitutionality
of significant international agreements that take the statutory form, without
causing interchangeability’s severe textual and structural distortions.  I argue that
we can reconcile constitutional text with expediency by recognizing the
distinction drawn by the political branches themselves in practice.  Congress can
resort to congressional-executive agreements in areas over which Congress
already possesses the plenary constitutional authority to regulate, such as
international trade and finance.  Treaties, however, still remain the required
instrument of national policy when the federal government reaches international
agreements on matters outside of Congress’s powers, such as human rights, which
Congress could not impose nationwide at variance with the Supreme Court’s
decisions, or arms control, over which both the President and Congress possess
concurrent and potentially conflicting powers.

This approach conveys several advantages over interchangeability and treaty
exclusivity.  It respects the constitutional text and structure while also
acknowledging recent practice and the importance of agreements such as GATT
and NAFTA.  It maintains the Constitution’s principle of limited, enumerated
powers and its protection for the sovereignty of the states, as articulated by recent
Supreme Court opinions, by keeping congressional power within its textual limits.
It honors the Constitution’s separation of powers, specifically the distinction
between the legislative and executive powers, by reserving for legislation matters
within Article I, Section 8, and for the executive treaty power issues outside of
those areas.  Finally, this theory of international agreements makes sense of
several apparent inconsistencies in the constitutional structure produced by
treaties and interchangeability: treaty initiation and termination, treaty
implementation and non-self-execution, and the scope of treaties and federalism.

Section A argues that congressional-executive agreements make sense as an
effort to preserve a clear line between the executive and legislative power.
Section B draws support for this reading from the Constitution’s text, structure,
and history.  Section C suggests how this theory of congressional-executive
agreements and treaties works out in practice.

A. A Theory of Congressional-Executive Agreements

A theory of congressional-executive agreements that comports with the text,
history, and structure of the Constitution should take as its starting point the
distinction between such agreements and treaties drawn by the political branches
themselves.  As discussed earlier, the executive and legislative departments have



56

consistently used statutes to enter into international agreements that addressed
international economic affairs, such as trade agreements, international financial
institutions, and the like.  Despite the alleged constitutional moment in 1945, the
President and Senate have reserved the treaty form for significant international
obligations in several areas, such as political/military agreements, arms control,
extradition, the environment, and human rights.  Examples where the political
branches have overstepped this line between the congressional-executive
agreement and the treaty are rare.

In observing this line between statutes and treaties, the political branches
appear to be honoring the Constitution’s basic division of the executive from the
legislative power.  The treaty power is an executive power that rests in Article II,
as distinguished from a legislative authority vested in Congress in Article I,
Section 8.  Congressional-executive agreements may be used in the arena of
international economic affairs because Congress has the plenary authority over
the area under the Foreign Commerce Clause.  Congressional-executive
agreements in the area of trade are constitutionally valid because, were the nation
to regulate the same area as a domestic matter, Congress would enact a statute
anyway.  Thus, if Congress were to adopt unilaterally the changes in tariffs,
customs laws, or national treatment required by NAFTA or the WTO, in the
absence of an international agreement, it would have ample authority to do so
pursuant to its Article I, Section 8 powers.  With congressional-executive
agreements, Congress is merely using the same public lawmaking form to
regulate the same matters, regardless of the presence of an agreement signifying
international cooperation.

Not only are congressional-executive agreements acceptable, but in areas of
Congress’s Article I, Section 8 powers, they are – in a sense –constitutionally
required.  In order to respect the Constitution’s grant of plenary power to
Congress, the political branches must use a statute to implement, at the domestic
level, any international agreement that involves economic affairs.  Otherwise, the
mere presence of an international agreement would allow the treatymakers to
assume the legislative powers so carefully lodged in Article I for Congress.
Although internationalists generally believe that most treaties automatically
become federal law without implementing legislation,242 the text, structure, and
history of the Constitution suggest that the better reading is that most treaties
require congressional participation – via implementing legislation – to take effect
in domestic courts.243  Non-self-execution, as this doctrine is known, respects the
distinction between international agreements and domestic law, and between the
executive treaty power and the legislative power.  Congressional-executive
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agreements preserve Congress’s Article I, Section 8 authority over matters such as
international and interstate commerce, intellectual property, criminal law, and
appropriations, by requiring that regardless of the form of the international
agreement, Congress’s participation is needed to implement obligations over
those areas.

Intellectual property protections under recent international trade agreements
provide an example of the manner in which congressional-executive agreements
both recognize Congress’s enumerated powers and respect the division between
the executive and legislative power.  Before the Uruguay Round of the GATT,
regulation of the length of patents was purely a matter of domestic statutory law.
Congress established the period of patents under its plenary Article I, Section 8
power to “promote the Progress of Science and useful Arts, by securing for
limited Times to authors and Inventors the exclusive right to their respective
Writings and Discoveries.”244  Under an 1861 law, patent terms in the United
States ran 17 years from the time a patent application received approval.  Part of
the WTO agreement, Article 33 of the new Agreement on Trade-related Aspects
of Intellectual Property Rights, altered that term of patent protection to 20 years
from the time a patent application is filed.245  Just as Congress would have used a
statute to change the term of patent protection unilaterally, it used the same
instrument to alter domestic laws in accordance with our international
obligations.246

Under a theory of treaty exclusivity, however, the only way for the United
States to have acceded to this change was through a supermajority vote of the
Senate.  Indeed, exclusivity would require the use of the treaty process even
though Congress possesses ample authority to alter patent terms under its plenary
constitutional powers.  Even if Congress were to unilaterally adopt the 20-year
term to bring the United States into harmony with an international agreement that
it has not fully joined, it could still do so by statute.  But, according to
exclusivists, if the nation were to formally enter into an agreement that achieved
the exact same result in substantive law, rather than live according to its terms
without formally joining it, the federal government must use the treaty form.  The
presence of an international agreement makes all the difference, even though the
substantive terms of the agreement could just as easily be enacted by statute.
Further, if one adheres to the doctrine of self-executing treaties, treaty exclusivity
requires that such a treaty be able to override Congress’s power to set the length
of patents for itself.  As treaties are an executive power under Article II, this result
allows the executive branch to exercise legislative powers vested by the
Constitution in Congress alone.

                                                
244 U.S. Const. Art. I, § 8, cl. 8
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Round Agreements Act, see 35 U.S.C. § 154 note.
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Congressional-executive agreements avoid this constitutional conflict.
Whether Congress adopts the new 20-year-period as part of an international
agreement or as merely a change in domestic policy, the instrument is the same: a
statute that receives the support of simple majorities in both houses of Congress
and the signature of the President.  This approach, which follows the doctrine of
treaty non-self-execution, implies that the treatymakers could choose to make a
treaty on a subject within Congress’s Article I powers.  This theory of
international agreements, however, requires that such a treaty be without domestic
effect until implemented by Congress.  In the end, both the treaty and
congressional-executive route would still require a statute to make changes in
domestic law within areas under Congress’s Article I competence.

Viewing congressional-executive agreements in this way helps clarify the line
that separates statutes from treaties.  As Part II argued, allowing congressional-
executive agreements, standing alone, to reach areas outside of Article I, Section
8’s enumeration of powers would undermine the Constitution’s vesting of a
limited legislative power in the federal government.  With the growing
internationalization of domestic affairs, it would prove too large a loophole to
allow Congress to expand its power, merely by asserting a foreign relations link
or the need to comply with a multilateral international agreement.  Reversing field
for the moment, allowing treaties to expand into areas regulated by Article I,
Section 8 likewise would undermine the constitutional structure by excluding the
most direct popular representatives in the national government from exercising
their control over areas given specifically to Congress.  Keeping congressional-
executive agreements limited to matters given to the legislature only by Article I,
Section 8, while allowing treaties to directly regulate subjects outside of
congressional powers, would prevent international agreements from distorting the
Constitution’s public lawmaking system.

Following this approach would not raise such severe federalism concerns.
Due to the special role of the Senate, which has a unique interest in defending
state prerogatives, the treaty process provides greater political safeguards for the
states than the regular statutory process.247  Even though the Court’s
reinvigoration of federalism in the last decade has substantially undermined (if
not overruled) Garcia v. San Antonio Metropolitan Transit Authority,248 the idea
that the structure of the national government provides significant protection for
state sovereignty has special force with the Treaty Clause.  Unlike statutes, for
which some scholars already believe the national political process already
provides sufficient “political safeguards” for federalism,249 the treaty process
requires a supermajority vote in the Senate.  Only a constitutional amendment or
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the override of a presidential veto demand as high a degree of consensus in the
Senate.  This presumably provides federalism interests with even greater
protection with regard to a treaty than a statute, not only because one-third plus
one of the Senate can stop a treaty, but also because these Senators can represent
an even smaller percentage of the population.  Protection of state institutional
interests was one of the very reasons why the Framers preserved the Article of
Confederation’s supermajority requirement for treaties.250  It seems that practice
has borne out these intentions, as the Senate has proceeded to attach “federalism”
reservations to several recent treaties that limit their reach to that already
possessed by the national government.251

Treaties usually involve matters of foreign affairs that are of great national
importance, over which the Constitution already centralizes power in the national
government.  Putting to one side the serious doubts of legal scholars,252 the Court
has observed in cases such as United States v. Curtiss-Wright Export Corp.,253

United States v. Belmont,254 and United States v. Pink,255 that the Constitution’s
transfer of all of the foreign affairs power to the federal government may have
relieved the states of any cognizable interests when international relations are
involved.256  National sovereignty in international relations may allow the federal
government to exercise broader powers, vis-à-vis the states, than it could
domestically.  Even in foreign affairs areas not specifically delegated to the
federal government by the Constitution, as Justice Sutherland asserted in Curtiss-
Wright, the states may have been completely ousted because of the need to unify
national sovereignty in the federal government.  As Justice Sutherland later wrote
in Belmont, “[g]overnmental power over internal affairs is distributed between the
national government and the several states.  Governmental power over external
affairs is not distributed, but is vested exclusively in the national government.”257

While this nationalist view of the foreign affairs power is not free from doubt, the
approach developed here would allow such exercises of national sovereignty to
occur through the treaty power, whose supermajority requirement in the Senate
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and limitation by Article I, Section 8 would harmonize it with the constitutional
structure.

This analysis finds that the primary domestic area open to control only by
treaty is the class of subjects that rests outside of Congress’s Article I, Section 8
powers.  While the reach of the Commerce Clause has expanded enormously
since the New Deal, United States v. Lopez demonstrates that there are still some
matters that Congress cannot regulate.258  City of Boerne v. Flores makes clear
that Congress’s Section 5 enforcement powers under the Fourteenth Amendment
cannot expand definitions of individual constitutional rights.  Printz, New York,
Seminole Tribe, and Alden rule out use of the Commerce Clause to overcome
certain aspects of state sovereignty.  Missouri v. Holland indicates that these areas
may still be subject to Article II’s treaty power, even if Congress could not use its
Article I powers to pass a domestic statute on the matter.  Commentators have
been troubled by Holland’s expansive language, because it seems to assert
without any textual basis that the federal government can act outside of its
enumerated powers.259  In fact, Holland makes sense as an accommodation of the
executive treaty power and Article I’s vesting of all of the federal legislative
power in Congress.  While treaties should not be self-executing in areas of
plenary congressional authority, they should reach areas that lie outside of
congressional powers due to Article I or Tenth Amendment limits.260  Giving
treaties this scope prevents them from infringing upon Congress’s enumerated
powers, while also respecting Article VI’s grant of supremacy effect to treaties
over state law.261

This theory explains why the political branches have refused to use
congressional-executive agreements to enter into international human rights
conventions.  Interchangeability cannot prevail because of the constitutional
limitations on Congress’s enumerated powers to expand the definition of
individual rights that apply against the states.  Several treaties that the United
States either has ratified alter the definition of certain individual rights contrary to
Supreme Court decisions.  For example, the International Covenant on Civil and
Political Rights prohibits the death penalty for crimes committed when the
criminal offender was under the age of 18.262  Supreme Court precedent, however,
permits states to execute juvenile offenders for crimes committed as young as 16
years old.263  That same treaty sets international standards against cruel,
inhumane, or degrading treatment while in prison that go beyond the Court’s
reading of the Eighth Amendment.264  Contemplated agreements that the United
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260 See Yoo, Public Lawmaking, supra note 243, at 2249-57.
261 Id. at 2244.
262 International Covenant on Civil and Political Rights, Dec. 19, 1966, 999 U.N.T.S. 171, art. 6(5).
263 Stanford v. Kentucky, 492 U.S. 321 (1978).
264 Michael H. Posner & Peter J. Spiro, Adding Teeth to United States Ratification of the Covenant on Civil
and Political Rights: The International Human Rights Conformity Act of 1993, 42 DePaul L. Rev. 1209,
1216-17 (1993).



61

States has not yet ratified, such as the International Convention on the Elimination
of All Forms of Racial Discrimination, which prohibits racial hate speech,265

similarly would expand individual rights beyond the Court’s interpretation of the
Bill of Rights.266

It was once thought that Congress had some authority under Section 5 of the
Fourteenth Amendment to participate in the definition of the substance of
individual constitutional rights.267  City of Boerne, however, made clear that
Congress could not use its Section 5 powers to pursue a definition of
constitutional rights at variance with the decisions of the Court.268  Recent cases,
such as United States v. Morrison’s invalidation of the Violence Against Women
Act, and College Savings Bank of Florida’s limitation on federal remedies for
intellectual property, demonstrate that City of Boerne was no one-time event.  At
best, Congress may enact only non-substantive, remedial statutes that bear a
certain congruence and proportionality to violations of constitutional rights by the
states.269  While we may live in age when many important rights are guaranteed
by statute, City of Boerne forbids Congress from interfering in areas where the
Court has refused to recognize broader constitutional protections.  As Professor
Gerald Neuman has recently suggested,270 however, this limitation on
congressional authority may not apply to the treaty power due to Missouri v.
Holland.  The treaty power, Justice Holmes indicated in that case, was not just a
different procedure for the exercise of Article I’s enumerated power, but was an
independent source of substantive power.

If Missouri v. Holland remains good law, then the political branches
theoretically can use the treaty power to reach the same result as the Religious
Freedom Restoration Act, without being limited by Section 5 of the Fourteenth
Amendment or the Commerce Clause.  Rather than altering the meaning of the
Constitution, as interpreted by the Supreme Court, Congress would merely be
implementing a treaty.  Indeed, Professor Neuman has argued that provisions of
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the International Convention on Civil and Political Rights already create the treaty
hook necessary to pass another version of RFRA.271  Federal regulation of other
areas may require the treaty form, rather than congressional-executive
agreements, in order to benefit from Missouri v. Holland’s sweep.  United States
v. Lopez, for example, indicates that Congress can use its Commerce Clause
powers only to regulate activity that either is in interstate commerce, is an
instrumentality of interstate commerce, or substantially effects interstate
commerce if commercial itself in nature.272  Last Term’s United States v.
Morrison re-emphasized the limits of Congress’s Commerce Clause power to
regulate only commercial activity.  After Lopez, some international environmental
protection agreements, for example, might encounter constitutional difficulties if
undertaken solely by Congress’s Commerce Clause power.  Current treaties that
protect endangered species might fall outside the Court’s current approach to the
Commerce Clause,273 as well as proposed treaties that would protect biodiversity
and establish national quotas for energy use.  Only the Treaty Clause might
supply an unquestioned source of power to regulate in these areas.274

Enacting international agreements that extend beyond Congress’s Article I
powers is only one of the reasons why the treaty form may be constitutionally
required.  Treaties also might be necessary in areas over which both the executive
and legislative branches have concurrent or overlapping powers.  Because
unilateral action by one branch cannot bind the other branch as a constitutional
matter, the nation may need to assume an international obligation by treaty in
order to commit both branches.  Not surprisingly, different elements of the foreign
affairs powers may be the area where treaties might be most necessary, due to the
Constitution’s brevity regarding the relationship of the political branches’ powers
over such questions.275  As Professor Koh has observed, the Constitution often
delegates different powers over the same foreign affairs issue to the two political
branches, without specifying the relationship between those powers.276  War
powers provide a ready example.  The Constitution gives the President the
Commander-in-Chief power and the undefined executive power, while vesting in
Congress the sole power to declare war and to raise and fund the military.  Yet,
the constitutional text does not clearly state which branch has the authority to
initiate military hostilities. This has led me to argue elsewhere that no
constitutionally-prescribed method exists for going to war, but instead that the
branches may use their plenary powers to either cooperate or compete for primacy

                                                
271 See Neuman, supra note 48.  The Senate, however, declared the treaty non-self-executing when it gave its
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over war.277  While the President may use the Commander-in-Chief power to send
troops into conflict, Congress may deny him or her the operational or financial
means to engage in hostilities.  Congress, however, also cannot force the
President to send troops into certain conflicts or deploy them in certain ways.
Neither branch can engage in unilateral action that will result in the sustained
commitment of the United States to make war as part of a political or military
alliance.

A treaty may be the required form of international agreement-making because
it allows both branches with a say over war powers to commit themselves to an
international obligation.  We may expect treaties to be used in areas where
statutes are constitutionally insufficient to bind the nation, because the branches
possess concurrent powers that require cooperation – rather than unilateral
congressional action – for their consistent exercise.  Political/military alliances
and arms control are areas where the participation of both the President and a
supermajority of the Senate may be necessary because of the competing allocation
of foreign affairs power.  The United States, for example, could not live up to its
obligations under the North Atlantic Treaty alliance through the unilateral actions
of the executive or legislature alone.  To be sure, the President could station
troops in Europe under the Commander-in-Chief power, and even order them into
conflict on his own authority.278  Nonetheless, the President requires
congressional participation to guarantee that the nation will raise, properly equip,
and fund the large, permanent military forces that have guarded Europe for more
than 50 years.  While Congress could pass a statute creating those armies, it could
not constitutionally force the President to deploy them to Europe.  While
Congress’s funding powers are vast, and could be used to check executive
warmaking, they cannot by themselves initiate military or strategic action
opposed by the President.279  Both branches must use their plenary powers to
cooperate in order to fulfill the nation’s obligations under the NATO treaty.  The
treaty form is appropriate because it represents the promise of both the President
and a supermajority of the upper house of the legislature.

   Or consider arms control agreements.  In the Intermediate-range Nuclear Forces
treaty with the Soviet Union, the United States agreed to remove an entire class of
nuclear weapons from deployment and to cease production or any future flight-
testing of certain missiles and launchers.280  Implementation of this treaty required
both branches to cooperate in the use of their constitutional authorities.  The
Commander-in-Chief power controlled the placement and use of existing missiles
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such as the Pershing II, which President Reagan had deployed to Western Europe
in the early 1980’s, as well as the potential conversion of other weapons systems
into intermediate-range weapons.  Legislative participation was necessary to
guarantee that Congress would not authorize or fund the development of future
intermediate-range nuclear weapons.  Neither branch could bind the nation
unilaterally to the INF treaty because neither possessed the plenary power to
implement the agreement alone.  A similar analysis may be applied to the Start
treaties, which require the elimination of certain numbers of existing nuclear
weapons and the commitment to adhere to ceilings set on American nuclear force
structures.  Contrast this with a trade agreement such as NAFTA or the WTO.
Congress alone can implement those international obligations, such as reductions
in import tariffs and barriers.  Indeed, Congress could bring domestic law into
compliance with NAFTA or the WTO in the absence of any agreement or even in
the face of presidential opposition.  A congressional-executive agreement, or
statute, is all that is needed.281

B. Solving the Conflict Between Articles I and II

This article’s analysis of international agreements does more than explain the
subject-matter-based distinction drawn by practice between congressional-
executive agreements and treaties.  It also solves many of the severe distortions in
the constitutional text and structure wrought by interchangeability and treaty
exclusivity.  On the one hand, as we have seen, interchangeability allows the
legislative power not only to subsume executive functions, but to burst the
limitations imposed by Article I, Section 8.  Treaty exclusivity, on the other hand,
ultimately fails because it creates irreconcilable differences between the treaty
power and the legislative power.  Although the treaty power fundamentally
remains an executive one, several developments – such as the rise of
globalization, the doctrine of self-execution, and relaxed structural limits on
treaties – have given the treaty power a potentially sweeping legislative
dimension.  Executive assumption of legislative power assaults the Constitution’s
vesting of all legislative power in Congress, and it undermines constitutional
structures that promote popular sovereignty.

Congressional-executive agreements avoid this conflict by continuing to
reserve to the legislature the power to regulate those areas given to it under
Article I, Section 8, but allowing ample room for treaties to operate outside that
field.  This Part will develop this approach by examining the original
understanding of the treaty power and its relationship to the legislative power, by
demonstrating how the congressional-executive agreement actually served to
defend the federal legislative power from encroachment by the executive, and by
showing how this theory of international agreements harmonizes with the
American public lawmaking system.
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1. The Original Understanding

Maintaining a line between statutes and treaties finds support in the original
understanding of the Constitution.  Separating the legislative and executive
powers underlay the Framers’ general approach to the constitutional allocation of
the foreign affairs power.  A century of struggle between Crown and Parliament
had taught the framing generation that the power to legislate served as an
important check upon the executive’s activities in foreign affairs.282  They
continued this distinction, established by the British constitution, during the
revolutionary period, culminating in the division of the treaty and legislative
powers during the drafting and ratification of the Constitution.  While this is not
the place to conduct a thorough review of the constitutional history of foreign
affairs during the British colonial and early national periods,283 several episodes
illustrate the Framers’ understanding that the legislative power and the treaty
power were to occupy separate spheres in domestic law.  Limiting congressional-
executive agreements to matters within Congress’s Article I, Section 8 powers,
while restricting self-executing treaties to areas outside of Congress’s legislative
authority, honors that constitutional understanding.

First, by the middle of the eighteenth century, the British political and
constitutional system had established the norm that treatymaking and domestic
lawmaking were to remain distinct and separate.  Familiar authorities on the
British constitution, such as John Locke, Montesquieu, and William Blackstone,
envisioned a foreign affairs power vested in the executive that could not exercise
the authority to establish domestic rules of conduct, which they considered to the
essence of the legislative power.284  Both Locke and Montesquieu’s separation of
powers theories, which defined the function of representing the nation in its
international relations as distinct from that of enacting rules of conduct, and
Blackstone’s balanced government approach, which saw the legislative power as
a check on the executive, established that the foreign affairs power was not to
intrude upon the legislative authority.  Recent British political history reinforced
these lessons.  During the struggles between Crown and Parliament in the
seventeenth century, the latter had successfully used its exclusive powers over
funding and legislation to control the King’s efforts in treatymaking.285  By the
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time of the framing, the British political system had reached a constitutional
settlement in which the Crown’s exclusive prerogative over treatymaking was
checked by Parliament’s absolute authority to make domestic law.  This
accommodation became a central element of the separation of powers and of the
rise of parliamentary government.

Second, experience during the colonial and revolutionary period confirmed
that the foreign affairs power and domestic legislation were to remain separate
spheres.  Mirroring the division of powers between King and Parliament, London
unilaterally controlled the external powers of war and treaty, while avoiding
interference with the colonial assemblies’ management of internal affairs.286

From a constitutional perspective, one can view the American Revolution as the
colonies’ rejection of London’s efforts to use its foreign affairs power to assume
more direct legislative power.  With the Revolution, the Americans transferred the
Crown’s imperial powers to the Articles of Confederation Congress, while the
legislative power remained dispersed among the states.287  Just as the Crown
required Parliament’s consent to fund and implement treaties, so too the
Continental Congress remained powerless to directly legislate without state
cooperation.  This division of authority produced the debilitating foreign affairs
crises, such as the failure by the states to honor the 1783 Treaty of Peace with
Great Britain, which led many of the framers to seek a new national
government.288  While some, such as John Jay and Alexander Hamilton, believe
that the answer was to give all treaties self-executing effect as domestic law,
others such as James Madison sought to create a truly national legislative power
that could directly implement treaties without reliance upon the states.289  Because
“a unanimous and punctual obedience of 13 independent bodies, to the acts of the
federal Government, ought not be calculated on,” Madison wrote in a memo just
before the Philadelphia Convention, the national government needed the power
“to operate without the intervention of the States” directly upon individuals.290

Evidence from the ratification of the Constitution further indicates that the
treaty power was not to intrude into Congress’s legislative authority.  When the
Constitution went to the States, Anti-Federalists initially seized on the Treaty and
Supremacy Clauses for improperly vesting legislative power in an aristocratic
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body like the Senate.291  George Mason’s influential Objections to the
Constitution echoed the claims of other widely-publicized Anti-Federalists
writers, such as the “Federal Framer” and “Brutus”: “By declaring all Treaties
supreme Laws of the Land, the Executive & Senate have, in many Cases, an
exclusive Power of Legislation.”292  In order to maintain the separation of
lawmaking and treatymaking, Mason argued, the approval of the House of
Representatives ought to be necessary before any treaty could have legislative
effect.  Anti-Federalists repeated similar claims in significant ratification
conventions in Pennsylvania and Virginia.293

Federalists responded throughout the ratification process that the separation of
the legislative power in Article I from the treaty power in Article II would respect
the traditional Anglo-American distinction between treaties and laws.  In
Pennsylvania, James Wilson answered the Anti-Federalist charges by referring to
the Crown’s need to seek parliamentary cooperation in any treaties that changed
domestic laws.  He then asked “And will not the same thing take place here?”294

In New York, Alexander Hamilton as Publius argued that treaties were not
legislative in nature:

The essence of the legislative authority is to enact laws, or in other words
to prescribe rules for the regulation of the society.  While the execution of
the laws and the employment of the common strength, either for this
purpose or for the common defence, seem to comprise all the functions of
the executive magistrate.  The power of making treaties is plainly neither
the one nor the other.  It relates neither to the execution of the subsisting
laws, nor to the enaction of new ones, and still less to an exertion of the
common strength.  Its objects are CONTRACTS with foreign nations,
which have the force of law, but derive it from the obligations of good
faith.  They are not rules prescribed by the sovereign to the subject, but
agreements between sovereign and sovereign.  The power in question
seems therefore to form a distinct department, and to belong properly
neither to the legislative nor to the executive.295

Hamilton’s co-author followed a similar line in the all-important Virginia
ratifying convention.  Managing the response to Antifederalist leaders Patrick
Henry, Mason, and James Monroe, Madison circulated talking points that urged
Federalist delegates to emphasize the House’s control over domestic legislation.
“It is true that this branch is not of necessity to be consulted in the forming of
Treaties,” Madison admitted, but nonetheless its “approbation and co-operation
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may often be necessary in carrying treaties into full effect.”296  Because of the
House’s monopoly over funding and legislation, Madison argued, it would have
the same check on treaties that Parliament enjoyed in Great Britain.  “[A]s the
support of the Government and of the plans of the President & Senate in general
must be drawn from the purse which [the House of Representatives] hold[s],” he
explained, “the sentiments of this body cannot fail to have very great weight, even
when the body itself may have no constitutional authority.”297  Relying upon these
arguments in the convention debates, Madison and his Federalist colleague,
George Nicholas, answered Antifederalist concerns by analogizing the practical
workings of the national government to the British system, in which the House of
Commons’ control over domestic law “gives them such influence that [it] can
dictate in what manner [treaties] shall be made.”298

Two other pieces of evidence from the Framing period also suggest that those
who ratified the Constitution understood that the treaty power could not infringe
on Congress’s legislative powers.  First, toward the end of the ratification debates
in the press, some leading Anti-Federalists appeared to accept the arguments of
Wilson, Hamilton, and Madison.  One of the earliest critics of the Treaty Clause,
the Federal Farmer, moderated his public views later in the debate.  “On a fair
construction of the constitution,” he wrote in a subsequent set of essays, “I think
the legislature has a proper controul over the president and senate in settling
commercial treaties.”299  Recognizing that the treaty power and Congress’s power
over international commerce could come into conflict, the Federal Farmer
observed that:

As to treaties of commerce, they do not generally require secrecy, they almost
always involve in them legislative powers, interfere with the laws and internal
police of the country, and operate immediately on persons and property,
especially in the commercial towns:  (they have in Great-Britain usually been
confirmed by Parliament;) they consist of rules and regulations respecting
commerce; and to regulate commerce, or to make regulations respecting
commerce, the federal legislature, by the constitution, has the power.  I do not
see that any commercial regulations can be made in treaties, that will not
infringe upon this power in the legislature; therefore, I infer, that the true
construction is, that the president and senate shall make treaties; but all
commercial treaties shall be subject to be confirmed by the legislature.  This
construction will render the clauses consistent, and make the powers of the
president and senate, respecting treaties, much less exceptionable.300
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Consensus between Federalists and Anti-Federalists on how to harmonize the
Treaty Clause and Congress’s plenary powers should not be taken lightly.  In
accepting Federalist arguments about the limited nature of the treaty power, the
Federal Farmer essentially adopted the same views that Federalists had used to
prevail in the major ratifying states.  Because treaties could not exercise
Congress’s legislative powers, the most populous branch enjoyed the means to
check the designs of the treatymakers.

Second, experience during the early years of the Republic suggests that the
political branches accepted this reading of the constitutional structure.  In 1795,
the Senate approved the controversial Jay Treaty, which settled several
outstanding issues causing friction in Anglo-American relations.301  Parts of the
Jay Treaty involved appropriations as well as the treatment of British shipping
and goods.302  Federalists argued that Congress had a constitutional duty to
implement the treaty; the treaty power, leaders such as Alexander Hamilton
argued, could exercise any power delegated to Congress in Article I.  In the
“Defence,” Hamilton argued that “[e]ach house of Congress collectively as well
as the members of it separately are under a constitutional obligation to observe the
injunctions of a [treaty] and to give it effect.”303  Assisted by the new Jeffersonian
congressmen Albert Gallatin, Madison reiterated the theory he had propounded
during the ratification – that the treaty power remained limited by Congress’s
legislative authority – and turned to the original understanding itself for support.
Speaking before the House, Madison declared that he

would only appeal to the Committee [of the Whole] to decide whether it did
not appear, from a candid and collected view of the debates in those
Conventions, and particularly in that of Virginia, that the Treaty-making
power was a limited power; and that the powers in our Constitution, on this
subject bore an analogy to the powers on the same subject in the Government
of Great Britain.  He wished, as little as any member could, to extend the
analogies between the two Governments; but it was clear that the constituent
parts of two Governments might be perfectly heterogeneous, and yet the
powers be similar.304

Following Madison’s lead, the House resolved, 57 to 34, that “when a Treaty
stipulates regulations on any of the subjects submitted by the Constitution to the
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power of Congress, it must depend, for its execution, as to such stipulations, on a
law or laws to be passed by Congress.”305

To be sure, the Framers could not have anticipated the great explosion in
international agreements today, nor could they have foreseen the leading role that
America would take in world affairs.  They did, however, consider the potential
conflict between making treaties binding upon the nation, in a way that they had
not been under the Articles of Confederation, and vesting the federal legislative
power in Congress alone.  The Framers resolved this tension by returning to the
traditional Anglo-American separation between legislating and the executive
function of treatymaking.  Current practice by the political branches concerning
congressional-executive agreements honors this original understanding.  While
the branches continue to use treaties in areas of congressional incompetence or
overlapping executive and legislative powers, they have used the statutory process
to enact international agreements that involve Congress’s core Article I, Section 8
powers.  This arrangement maintains the balance between the executive and
legislative branches, and it ensures that the people’s most direct representatives
have the primary hand in enacting domestic rules of conduct.

2. Congressional-Executive Agreements as a Defense of the
Legislative Power

Reserving areas within Article I, Section 8’s ambit for approval by
congressional-executive agreement, rather than by treaty, preserves textual and
structural elements of the Constitution as well as promoting the original
understanding.  We can see this by considering the ramifications of the alternate
approach, which would make treaties the exclusive method for making
international agreements.  First, treaties remain an executive power that excludes
the branch most directly accountable to the people, the House of Representatives.
Second, unlike statutes, treaties have no defined subject matter, which means that
the treatymakers can enter into an international agreement on any matter,
regardless of whether the Constitution grants control over it to another branch.
Third, most internationalist legal scholars believe that treaties are generally self-
executing – if their terms are clear, treaties do not require implementing
legislation by Congress, but instead are to be automatically enforced by the
courts.306  Congressional-executive agreements, on the other hand, promote
democracy by infusing foreign policymaking with House participation.  Their use
formally guarantees that the same lawmaking process will apply to laws that have
the same effect in regulating domestic conduct.

                                                
305 Id. at 771.
306 See, e.g., Henkin, Foreign Affairs, supra note 5, at 201; Carlos Manuel Vázquez, Treaty-Based Rights and
Remedies of Individuals, 92 Colum. L. Rev. 1082, 1087 (1992); Jordan J. Paust, Self-Executing Treaties, 82
Am. J. Int’l L. 760, 760 (1988); Lori Fisler Damrosch, The Role of the United States Senate Concerning
“Self-Executing” and “Non-Self-Executing” Treaties, in Parliamentary Participation in the Making and
Operation of Treaties 205 (Stefan A. Riesenfeld & Frederick M. Abbott eds., 1994).
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Because of its placement in Article II, the treaty power remains an executive
power.  Some have read Article II to constitute a broad grant of power because of
Article III’s parallel vesting clause, which has been generally conceded to be the
only textual source for the federal judiciary’s powers, and Article I’s narrower,
enumerated vesting clause.307  In keeping with this observation, the powers
enumerated in Article II, Section 2, such as the powers to command the military,
to issue pardons, and to execute the laws, must be (and traditionally have been
considered to be), executive in nature.  When Article II includes the Senate in the
operation of these functions, such as the making of treaties or the appointment of
federal judges and officers, it does not transform these clauses into legislative
powers.  The enumeration of authorities in Article II, Section 2 instead serves
instead to limit and define the broad grant of executive power to the President in
Article II, Section 1.308

To be sure, the Constitution does not establish a pure separation of powers in
which functions are allocated only to the branches best structured for their
exercise.  Treaties and appointments, for example, include the Senate, while some
powers that were considered executive under the British constitution, such as the
authority to declare war, rest with Congress.  Nonetheless, Senate participation in
Article II powers does not transform these functions into legislative ones.  We do
not consider, for example, the appointment of federal officers to be a legislative
function.  Rather than an effort to transform treaties and appointments into quasi-
legislative functions, the Senate’s inclusion in treatymaking and appointments –
powers held exclusively by the British Crown – represents an effort to dilute the
unitary nature of the executive branch.  In this respect, the treaty power’s division
between President and Senate reflected the practice of the Revolution-era state
constitutions, which had sought to control executive power not by re-allocating to
the legislature the powers of war, peace, and appointment, but by disrupting the
unity and independence of the executive branch.309  While the Constitution may
reduce executive power in favor of the legislature when compared with the British
constitution, it nowhere transfers what were considered legislative powers to
Article II.

This is not to say that the executive branch does not enjoy some legislative
power.  When the Constitution, however, grants the President a power that is
legislative in nature, it does so in Article I, not Article II.  Thus, the Constitution
grants the President a conditional veto over legislation in Article I, Section 7, not

                                                
307 See Calabresi & Prakash, supra note 207, at 570-71.  But see Lawrence Lessig & Cass R. Sunstein, The
President and the Administration, 94 Colum. L. Rev. 1 (1994); Martin S. Flaherty, The Most Dangerous
Branch, 105 Yale L.J. 1725 (1996).
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constitutionality of President Washington’s Neutrality Proclamation.  See Pacificus No. 1, June 29, 1793, 15
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by Calabresi & Prakash, supra note 207, at 578-79.
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Article II, Section 2.  While no one can deny that the executive branch also makes
law through administrative regulations, this occurs due to the delegation of
authority by Congress, subject to clear and manageable standards, rather than by
direct constitutional authorization.310  Similarly, when the federal courts exercise
lawmaking authority, under Erie R.R. Co. v. Tompkins311 this interstitial gap-
filling role must be authorized by federal law.312  The Constitution delineates the
President’s lawmaking role in Article I, rather than Article II, because Article I
contains the single, finely balanced method for making federal laws.  The
Constitution centralizes all public lawmaking into such a tortuous process
specifically to make the exercise of legislative authority more difficult, and
thereby protect the states and the people from unwarranted exercises of federal
power.313  Hence Article I declares that “all Legislative Powers herein granted
shall be vested in a Congress of the United States,” and nowhere else.

All of this indicates that the constitutional text resists the notion that an
“independent, free-standing presidential law-making authority exists insofar as
the rights of American citizens are concerned,” as Professor Monaghan has put
it.314  The executive power vested in the President by Article II, Section 1 is
characterized by, as Hamilton argued in Federalist No. 75, “the execution of the
laws and the employment of the common strength,” which, he believed, “seem to
comprise all the functions of the executive magistrate.”315  Hamilton had
distinguished this from the legislative power, “the essence” of which “is to enact
laws, or in other words to prescribe rules for the regulation of the society.”316  In
the few cases addressing this distinction, the Supreme Court has continued to
define the executive power by its very lack of the power to make laws.  “In the
framework of our constitution,” the Court declared in Youngstown Sheet & Tube
Co. v. Sawyer, “the President’s power to see that the laws are faithfully executed
refutes the idea that he is to be a lawmaker.”317  Whether one believes in a “law-
enforcement,” “protective power,”318 or a broader inherent power model of the
presidency,319 none of these theories recognizes an executive authority to legislate
upon the domestic legal rights and duties of American citizens without
congressional authorization.  Allowing the President and Senate, through the
treaty power, to exercise powers allocated by the Constitution to Congress would
step over this line.
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312 See, e.g., Henry J. Friendly, In Praise of Erie --- And of the New Federal Common Law, 39 N.Y.U. L.
Rev. 383, 405-07 (1964); Martha Field, Sources of Law: The Scope of Federal Common Law, 99 Harv. L.
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314 Monaghan, supra note 208, at 4.
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Using the statutory form to make international agreements that regulate
matters within Congress’s Article I powers avoids conflict between the textual
grants of the executive and legislative power to different branches of government.
According to internationalists, the President and Senate may resort to the treaty
process to address any matter, in the words of the Restatement (Third) of the
Foreign Relations Law of the United States, so long as it “is an agreement
between two or more states or international organizations that is intended to be
legally binding and is governed by international law.”320  If treaties are this
unlimited in subject-matter, and if they also are self-executing, then the
treatymakers can regulate any area that lies within the enumerated powers of
Congress.  Under this approach, a self-executing treaty could make certain actions
federal crimes or establish new commercial or environmental regulations, despite
Congress’s power over both matters domestically.  As the line between domestic
and international matters disintegrates, and as the United States turns to
multilateral international agreements to address problems that were once domestic
in scope, then treaties potentially could replace statutes as a primary vehicle for
domestic regulation.  For example, if an international agreement, such as the
GATT, required that the United States make adjustments to its rules governing
intellectual property or modify its regulation of foods and drugs, internationalists
would conclude that the treatymakers could enact these changes directly under
their Treaty Clause authority.  Internationalists agree with this result, even when
there in no doubt that, in the absence of a treaty, the President and Senate alone
could not achieve the same result without the participation of the House.321

This approach threatens to read out of the Constitution Article I’s vesting of
legislative powers in Congress alone.  It invites conflict between the treaty power
and the legislative power, and it resolves this clash by allowing one clause of the
Constitution essentially to trump the other.  Further, the exclusivist position too
easily removes the House from its constitutional role in domestic policymaking
and creates an inviting loophole for an expansive use of the treaty power.
Recognizing these problems, the Restatement and leading internationalist scholars
admit that treaties cannot take direct effect as American law if legislation is
“constitutionally required.”322  Both Professor Henkin and the Restatement
concede that legislation appears to be necessary to implement a treaty if the
international agreement calls for a declaration of war, an appropriation of money,
the raising of taxes, or the punishment of criminal conduct.323  Neither authority,
however, provides any principle that distinguishes those areas that are to be
reserved to statutes from the other powers that are subject to the treaty power.
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The constitutional text, which treats all of these powers in Article I, Section 8,
certainly does not make any distinctions between them.324

Indeed, if internationalists are correct in arguing that a treaty can exercise a
single Article I, Section 8 power granted to Congress, then the treatymakers must
be able to exercise all of Congress’s legislative powers.  If the President and the
Senate, for example, can use a treaty to establish commercial regulations or
intellectual property rules, there is no textual reason that should prevent a treaty
from declaring war or establishing criminal punishments.  Internationalist efforts
to preserve congressional control over appropriations, war declaration, and
crimes, makes even less sense in light of the absence of any constitutional
provision vesting Congress with a power to enact general federal criminal laws.
As most federal criminal laws must be based upon the Commerce Clause, the
Henkin/Restatement distinction collapses, as these authorities believe that the
treatymakers can exercise the Commerce Clause power without resort to a statute.
The internationalists fail to provide any reason, rooted in the constitutional text or
structure, why treaties can establish trade regulations under the Commerce
Clause, but cannot enact criminal laws under the Commerce Clause.

A logic that would make treaties the exclusive means of making international
agreements, combined with standard internationalist theories of the treaty power,
leads to the conclusion that the treatymakers can exercise virtually any and all of
the federal government’s legislative powers.  This is fundamentally at odds with
the Constitution’s reservation of legislative authority to a popularly-elected
Congress.  As Madison declared during the Jay Treaty debates, “if the Treaty-
power alone could perform any one act for which the authority of Congress is
required by the Constitution, it may perform every act for which the authority of
that part of the Government is required.”325  In his speech, Madison further argued
that if by treaty “the President and Senate can regulate Trade; they can also
declare war; they can raise armies to carry on war; and they can procure money to
support armies.”326  Madison believed that this result demonstrated that the treaty
power could not be read so far as to enjoy legislative authority, because the
Constitution vested Article I, Section 8’s powers in Congress specifically to
ensure that the House played a determinative role in their exercise.  “[A]lthough
the Constitution had carefully & jealously lodged the power of war, of armies, of
the purse &c. in Congress, of which the immediate representatives of the people
formed an integral part,” Madison observed, an exclusivist theory of treaties
meant that the “President and Senate by means of Treaty of Alliance with a nation
at war, might make the United States parties in the war: they might stipulate
subsidies, and even borrow money to pay them: they might furnish Troops, to be

                                                
324 The one exception is the Appropriations Clause, which declares: “No Money shall be drawn from the
Treasury, but in Consequence of Appropriations made by Law.” U.S. Const. Art. I, § 9.  Professor Henkin
and the Restatement admit that use of the term “by Law” indicates that appropriations can only be made by a
statute, rather than by a treaty.  This reading, however, undermines their approach to the Supremacy Clause,
which is built on the idea that a treaty is the constitutional equivalent of a “Law.”
325 James Madison, Speech on Jay’s Treaty, Mar. 10, 1796, 16 Madison Papers, supra note 211, at 258.
326 Id.
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carried to Europe, Asia or Africa: they might even undertake to keep up a
standing army in time of peace, for the purpose of co-operating, on given
contingencies, with an Ally.”327

Some internationalists wisely concede that only Congress can exercise certain
powers, such as appropriations and taxation.  The exclusion of these areas from
the general rule of self-execution makes sense when viewed as a matter of
democratic policymaking.  Clearly, matters such as declaring war, raising taxes,
and imposing criminal penalties are some of the most vital exercises of the
legislative power, and have never been thought to lie within the judicial or
executive power.328  This principle, however, also argues against allowing the
treatymakers to transfer to themselves any of the powers vested exclusively in
Congress under Article I, Section 8, because the Constitution itself does not
textually distinguish among those powers.  As Madison said during the Jay Treaty
debates, “[t]hese powers, however different in their nature or importance, are on
the same footing in the Constitution, and must share the same fate.”329

Internationalists can provide no logical reason why some of these legislative
powers can be exercised by the treaty-makers and some cannot be.  Only by
requiring congressional-executive agreements to govern international agreements
that involve Congress’s powers, or by adopting a presumption that treaties are
non-self-executing, can this conflict between Articles I and II be resolved.

3. Congressional-executive Agreements as Public Lawmaking

Maintaining the line between executive and legislative power, between
treatymaking and lawmaking, better accords not just with the constitutional text
and structure, but also with the Constitution’s system of democratic governance
and popular sovereignty.  In domestic spheres of activity, the Constitution grants
the power to legislate to the federal government through the institution of
Congress.  The Constitution promotes the idea that when the government imposes
rules of conduct on private individuals, those rules ought to be made by their most
directly accountable representatives.330  This principle of popular sovereignty
seems to demand that Congress usually participate in the promulgation of
international agreements that require individuals to act or not act in certain ways,
just as Congress is the dominant institutional force in the enactment of domestic
laws that have the same effect.  As modern treaties begin to encompass matters
such as economics, industrial and environmental activity, individual liberties, and
other areas that have usually been the preserve of domestic legislation,
congressional-executive agreements impose the same process on the same
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subjects, regardless of whether the impulse for regulation comes from domestic or
international sources.

Congressional-executive agreements promote democratic government in the
public lawmaking process, as it relates to international matters.  Use of the
statutory process requires the consent of the most directly democratic part of the
government, the House of Representatives, before the nation can regulate
domestic matters through international agreements.  As Ackerman and Golove
have pointed out, the treaty process allows a minority of Senators, representing
perhaps even a smaller minority of the nation, to block international agreements.
This argument, however, also has a flip side.  While perhaps unlikely, it is also
possible under the treaty process for two-thirds of the Senate to force the nation to
enter into a treaty without the support of the majority of the people.  According to
recent population estimates, two-thirds of the Senate can represent as little as 32
percent of the population.  If the sixteen most populous states opposed a treaty,
producing 32 Senate votes out of 100, they would represent 183.6 million of the
nation’s estimated 270 million people, or 68 percent of the population.331  To be
sure, the presence of a popularly-elected President provides a safeguard against
the chances of an anti-majoritarian treaty, but presidential participation is not a
complete protection for majority rule once a President enters his or her second
term.  Establishing a process in which the House’s prerogatives over domestic
legislation are preserved by the congressional-executive agreement provides yet
another security for popular sovereignty.

The reasons that existed in the eighteenth century for excluding the House
from the making of international agreements no longer seem as compelling as
they once were.  In deciding to commit treaties to the President and Senate, the
framers believed that the House was too numerous and unstable to participate in
the secrecy required for diplomacy.  Alexander Hamilton’s comment in Federalist
No. 75 was typical of the justifications given by the Federalists for the exclusion
of the House: “The fluctuating, and taking its future increase into the account, the
multitudinous composition of that body, forbid us to expect in it those qualities
which are essential to the proper execution of such a trust.”332  Today, however,
the Senate has about 50 percent more members than the first House of
Representatives envisioned by the Constitution, suggesting that the Senate no
longer has the small numbers that the framers believed necessary for successful
diplomacy.333  Incumbency retention rates in the House, which regularly reach 90
percent, also suggest that the House may enjoy more stability, particularly in its
committees and leadership, than the framers might have anticipated.334  Aside
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from the treaty process, the House today can play an equal role to the Senate in
foreign policy, with committees on international relations, national security, and
intelligence that routinely handle sensitive information.

Furthermore, the Senate never assumed the active role in foreign policy that
some framers may have anticipated.  President Washington’s attempt in the first
year of the Republic to consult with the sitting Senate on a potential treaty proved
unsuccessful; the Senate proved too numerous and unwieldy to provide much help
with diplomatic negotiations.335  Rather than before-the-fact advice, the Senate’s
formal role in treatymaking has become one of after-the-fact consent, a function
that does not especially demand small numbers.  It is the President and the
executive branch that are responsible for setting foreign policy goals and
maintaining confidentiality during the conduct of negotiations.  Even if the Senate
possessed some superiority in diplomacy over the House, the nature of the
multilateral, regulatory treaties that make the most legislative demands do not
require secrecy or speed of action.  It is those treaties that have the least domestic
regulatory effect, such as arms control or military alliance agreements, which
demand the most secrecy.  Requiring that international agreements with the most
domestic regulatory effect undergo approval by statute would have little impact
on the nation’s ability to negotiate these types of compacts.

Mandating that treaties serve as the exclusive method for making international
agreements, on the other hand, would generate tension in the public lawmaking
process.  Just as complete interchangeability creates textual and structural
difficulties by importing certain doctrines that applied only to statutes into the
foreign policy making process, so too does treaty exclusivity disrupt the finely-
tuned statutory methods for regulating domestic affairs.  To start at the beginning
of the public lawmaking process, allowing treaties to exercise legislative power
would shift the locus of lawmaking from the legislature to the executive branch.
Laws begin in Congress, where they are introduced by members and referred to
committees that hold hearings to investigate the issue, markup any legislation, and
serve a gatekeeping function in controlling the flow of legislation to the floor.
After receiving approval by the committees, statutes must receive the approval of
both houses of Congress; differences in the bills must be worked out by a
conference between the House and Senate.  If the President vetoes the bill, both
Houses can still enact the legislation by two-thirds vote.  Courts enforce the
statute in keeping with the intentions of Congress, whether expressed in the
statutory text or the legislative history.  Although the President surely has a
significant political role in the initiation and enactment of legislation, the
institutional weight behind domestic policymaking gives Congress at least an
equal, if not dominant, role in the passage of statutes.

Using treaties to perform the same function as statutes has two effects on the
public lawmaking process.  First, although the Constitution provides for a Senate
“advice and consent” function, this role has become one of after-the-fact consent.
                                                
335 The episode is described in Elkins & McKitrick, supra note 301, at 55-58.
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The President, not the Senate, decides whether to negotiate with other countries
and on what subjects.  It is the executive branch, rather than the House or Senate,
which conducts the negotiations and actually concludes the treaty. Indeed, the
Constitution forbids Congress from sending its own representatives in foreign
negotiations because of the President’s plenary power to appoint and receive
ambassadors.336  Further, the Court has read the Constitution to vest the President
with the plenary power to serve as the “sole organ” of the nation in its foreign
relations.337  As a result, the President takes the primary role in enforcing treaties,
and it is often his understanding, as expressed to the Senate during the advice and
consent process, that counts in future interpretation of the treaty.338  The
executive’s dominance of the treaty process makes sense because the President –
rather than the Senate – is charged with the bulk of the foreign affairs power, the
President controls the conduct of diplomacy, and the President serves as
Commander-in-Chief.  Demands for flexibility, speed, and unity of action in
foreign affairs have almost inevitably led to the flow of power to the executive.

Second, requiring that treaties enjoy legislative power threatens to import
these pro-executive structures into the normal lawmaking process.  Executive
branch officials usually negotiate treaties with little formal input from Congress.
Presidents refer the negotiated agreement to the Senate almost as a fait accompli,
in which the Senate has little freedom to modify the substantive provisions.339

The understandings of the agreement that will govern will often be those of the
President and his or her advisers, not those of the congressional committees or
individual Senators.  Because the process that applies will be that of the Treaty
Clause, the President will come to exercise broader powers over domestic
lawmaking process than would normally be the case.  Termination of treaties
draws these problems into sharp relief.  Statutes require a repealing statute to
terminate their provisions.  As discussed earlier, however, most authorities
conclude that treaties may be terminated by unilateral presidential action.340  This
creates an inconsistency in the constitutional structure.  If the political branches
choose to regulate domestic conduct by statute, the President cannot terminate the
rules without Congress’s permission.  If, however, the political branches should
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regulate the same conduct by treaty, the President can terminate the regulation at
will.  Treaty exclusivity, therefore, has the effect of expanding the President’s
powers as more and more aspects of domestic life can be regulated by
international agreement, rather than by statute.  A doctrine whereby
congressional-executive agreements are needed to enter into agreements that have
domestic legislative effects preserves the balance of powers among the branches.
Rather than import doctrines that enable executive flexibility, speed, and secrecy
into the lawmaking process, congressional-executive agreements ensure that the
same formal structures that govern statutes will apply to international agreements
as well, so long as those agreements affect Congress’s Article I powers.

Congressional-executive agreements represent the political branches’ best
effort to preserve a distinction between treatymaking and lawmaking.  Section II
demonstrated the textual and structural difficulties that arise from a doctrine of
complete interchangeability, in which statutes could utterly replace the treaty.
This Part has shown the similar constitutional problems created by the alternative
theory of treaty exclusivity.  In conjunction with the theory of self-execution, and
the growing internationalization of domestic affairs, treaty exclusivity provokes
an irreconcilable conflict between the grant of the treaty power to the executive
branch, and the vesting of all federal legislative power in Congress.
Congressional-executive agreements provide a way to resolve this tension by
allowing Congress to retain authority over those matters delegated to it by the
Constitution, even when an international agreement threatens to intrude upon its
plenary powers.  Unlike the internationalist or transformationist theories,
however, this approach still reserves a meaningful role for treaties in the conduct
of foreign policy.  If congressional-executive agreements are needed to make
international agreements in areas of Congress’s Article I, Section 8 powers, the
political branches still must use treaties to enter into agreements that either lie
outside of those limits or that involve areas where the executive and legislature
possess competing powers.

C. Statutes, Treaties, and the Future of International Agreements

Conceiving of congressional-executive agreements as occupying the sphere of
international agreements that involve Congress’s Article I powers has several
implications for foreign affairs law and the making of international agreements.  It
predicts what types of future international agreements will undergo the statutory
or treaty processes.  It indicates how the political branches may address several of
the difficulties that will arise with future international agreements.  It also
provides an understanding of the changing choice of instruments over time.  Two
developments make the choice of statute versus treaty significant.  As domestic
affairs become internationalized, international agreements will come to play a
more important role in domestic regulation.  At the same time, the Supreme
Court’s effort to protect state sovereignty and impose new checks on
congressional power removes more areas from the reach of the legislature.  This
may place pressure on the political branches to turn to treaties to engage in the
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regulation of non-commercial activities or individual rights.  Because of these
trends, whether the political branches adopt an international agreement by treaty
or by statute will bear important consequences for the scope of federal jurisdiction
and the substance of national regulation.

Before turning to these issues, it is worth addressing questions about the status
of congressional-executive agreements under international law.  Treaties as
defined by the Article II, Section 2 and Article VI of the Constitution constitute
treaties for purposes of international law.  One might ask whether congressional-
executive agreements, in which Congress merely enacts an international
agreement as a statute, can rise to the same level of international obligation as a
treaty, which represents the assent of both the President and a supermajority of the
Senate.  International law, however, as represented by the Vienna Convention on
the Law of Treaties and customary international law, defines an international
agreement as “an agreement between two or more states or international
organizations that is intended to be legally binding and is governed by
international law.”341  From this broad definition, it is apparent that international
law is willing to consider treaties, congressional-executive agreements, and even
sole executive agreements all as species of international agreements that are
equally binding on the United States.  Even though congressional-executive
agreements have not undergone the same domestic process as a treaty, there is an
agreement – the President negotiates and signs a document – and it becomes
domestically binding once it receives approval from Congress.

While they may appear identical under international law, the difference
between statutes and treaties makes a significant difference for domestic
purposes.  The constitutional differences between the two will dictate what form
the political branches must use to enter into certain types of international
agreements.  Future trade agreements, such as the accession of the People’s
Republic of China to the WTO, new WTO rounds, or expansion of American free
trade areas will continue to undergo the statutory process because they involve
Congress’s powers over foreign commerce.  Other agreements that rest outside
Congress’s plenary powers, such as human rights, political-military, and arms
control, will still require use of the Treaty Clause.  Some areas, such as the
environment, may lie somewhere in between.  Although much domestic
environmental legislation presumably passes constitutional muster under the
Commerce Clause, the non-commercial nature of proposed international
environmental agreements and the Supreme Court’s new restrictions upon the
Commerce Clause may require use of the treaty form.  As the Commerce Clause
retracts and efforts to harmonize domestic regulation with international standards
increase, the Treaty Clause may present a more reliable source for legislation on
the environment and individual rights.

                                                
341 Restatement (Third), supra note 6, at § 301(1); see also Vienna Convention on the Law of Treaties, 1155
U.N.T.S. 336 arts. 1-2 (entered into force Jan. 27, 1980, but not in the United States).  Although the United
States has not ratified the Vienna Convention on the Law of Treaties, the executive branch has decided to
follow many of its substantive provisions as a matter of practice.
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Recent decisions on the scope of state sovereignty show how the distinction
between congressional-executive agreements and treaties may play out.  Under
the Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPs),342 which itself is part of the WTO agreement, state parties agreed to
establish minimum substantive protections for intellectual property and to provide
for judicial remedies, including compensatory relief, against infringers.343  Under
Seminole Tribe v. Florida,344 however, Congress may not provide a remedy in
federal court for damages against a State, and under Alden v. Maine,345 the same
is true in state court.  Even when Congress has used its Section 5 powers under
the Fourteenth Amendment, rather than its Commerce Clause power under Article
I, to protect an individual’s intellectual property right, the Court has invalidated
comprehensive federal statutes without a showing of systematic state violations of
that right.346  These decisions appear to place the United States in violation of
TRIPs by eliminating judicial remedies for violations of intellectual property
rights against a class of potential infringers.347

TRIPs could have provided a different source of power upon which to base
new federal legislation against the states to protect intellectual property.  Indeed,
my colleague Professor Peter Menell, among others, has suggested using the
treaty power to restore protections for federal intellectual property rights against
the states.348  But the difference between treaties and congressional-executive
agreements may raise an insurmountable stumbling block.  Because the political
branches chose to enter into the WTO agreement as a congressional-executive
agreement, TRIPs cannot enjoy the broader constitutional scope that applies to
treaties.  If the President and Senate had approved TRIPs as a treaty, they could
have accessed the broader powers of Missouri v. Holland to impose obligations
free from the “invisible radiations” of the Tenth Amendment.  Since the Court has
repeatedly made clear that state sovereign immunity applies only to statutes that
draw upon Congress’s Article I authority, TRIPs could have escaped Seminole
Tribe and Alden because its power would have emanated from Article II’s Treaty
Clause.  Efforts to establish judicial remedies for intellectual property by treaty
also would not fall subject to the Court’s increasingly difficult test for remedial
statutes enacted under Section 5 of the Fourteenth Amendment.  But because
Congress cannot escape these decisions when acting by statute, use of the
congressional-executive agreement has the consequence of restricting the national
government’s ability to implement international obligations on intellectual
property.

                                                
342 Agreement on Trade-Related Aspects of Intellectual Proeprty Rights, Apr. 15, 1994, Annex 1C, 33 I.L.M.
81 (1994).
343 Id. art. 41, 44, 45.
344 517 U.S. 44 (1996).
345 527 U.S. 706 (1999).
346 Florida Prepaid Postsecondary Education Expense Board v. College Savings Bank, 119 S. Ct. 2199
(1999).
347 See Peter S. Menell, Economic Implications of State Sovereign Immunity From Infringement of Federal
Intellectual Property Rights, 33 Loy. L.A. L. Rev. 1399 (2000).
348 Id.
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Even this use of the treaty power to overcome the Court’s recent federalism
decisions may not be utterly free from doubt.  Professor Curtis Bradley, for
example, has argued recently that the treatymakers’ power to create federal law
ought to be subject to the same federalism limits that apply to Congress’s power
to create federal law.349  As a formal matter, this argument may not be compelling
because federalism limitations may not apply in the same manner to Articles I and
II.  As a matter of the original understanding, this argument does not seem to
stand on firm ground: both the Treaty of Peace of 1783 and the Jay Treaty of
1795, both entered into by the framing generation, regulated issues such as access
to state courts and the right to hold and dispose of property – issues that would not
have been within Congress’s enumerated powers as they were understood at the
time.  Nonetheless, Bradley’s claim has a certain structural appeal, because it
harmonizes treaties within the existing constitutional model of limited and
enumerated power and the Court’s recent federalism jurisprudence in the state
sovereignty area.

Another potential limit on the treaty power might arise from the Eleventh
Amendment itself.  If one believes the standard story concerning the Eleventh
Amendment, it was enacted in response to the Court’s decision in Chisolm v.
Georgia,350 which had allowed a citizen of the state of South Carolina to sue for
damages against the state of Georgia.  In itself, this rule does not explain the
nation’s overwhelming rejection of the decision.  Rather, the outcry in Congress
and among the public was so great because of the issue of the pre-revolutionary
debts owed to British creditors.351  Under the Peace Treaty of 1783, the United
States had agreed that “no lawful impediments” would stand in the way of British
creditors seeking to recover from American debtors.  Nonetheless, many states
refused to allow their courts to hear such claims.  At the same time, some states
had assumed the debts of the individual debtors; many expected that sovereign
immunity would prevent the federal courts from adjudicating creditor suits against
these states.  Chisolm generated a national controversy because it raised the
specter that British creditors, freed from state sovereign immunity, would be able
to sue states directly under a treaty-granted cause of action.352  If this historical
understanding guides interpretation of the Eleventh Amendment, then state
sovereignty immunity may prove to have an equal effect upon treaties as it does
upon statutes.

                                                
349 See Bradley, supra note 259, at 304.
350 2 U.S. (2 Dall.) 419 (1793).
351 See Emory G. Evans, Planter Indebtedness and the Coming of the Revolution in Virginia, 19 Wm. &
Mary Q. (3d ser.) 511 (1962); Emory G. Evans, Private Indebtedness and the Revolution in Virginia, 1776 to
1796, 28 Wm. & Mary Q. (3d ser.) 349, 359–67 (1971); Charles F. Hobson, The Recovery of British Debts in
the Federal Circuit Court of Virginia, 1790 to 1797, 92 Va. Mag. Hist. & Biography 176 (1984).
352 1 Charles Warren, The Supreme Court in United States History 96–102 (1922); 1 Julius Goebel, Jr.,
History of the Supreme Court of the United States:  Antecedents and Beginnings to 1801, at 734–41 (1971).
The $500 minimum requirement for diversity jurisdiction was also an effort to exclude these suits from the
federal court, because most of the debt claims fell below this amount.  See, e.g., William R. Casto, The
Supreme Court in the Early Republic:  The Chief Justiceships of John Jay and Oliver Ellsworth 98 (1995).
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Conclusion

This paper has sought to provide a constitutional justification for the
congressional-executive agreement.  It criticizes current scholars’ reliance upon
dubious historical claims of a non-amendment constitutional amendment or of a
long-running pedigree of interchangeability.  Rather, I have argued that
congressional-executive agreements may find support in Congress’s plenary
Article I, Section 8 powers to regulate interstate and international commerce,
among other powers.  Unlike claims of interchangeability, it explains that there
are continuing spheres of action for both treaties and statutes in enacting
international agreements.  Treaties are still a constitutionally required form when
an international agreement calls for actions that lie outside of Congress’s
constitutional powers.  Unlike claims of treaty exclusivity, however, this approach
leaves ample room to the political branches to use statutes rather than treaties.

Maintaining this line between congressional-executive agreements and
treaties achieves two larger goals.  First, it maintains a distinction between the
executive and legislative powers, which allows Congress to check executive
branch foreign policy that has direct domestic effects.  Second, this line comports
closely with the practice of the political branches since the end of World War II.
If the nation is to enjoy the benefits of a choice of instruments to pursue its
foreign policy goals, it needs a constitutional theory to explain the co-existence of
both treaties and congressional-executive agreements.  Hopefully, this paper has
supplied that theory.




