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Figure 6.3, Electoral Preferences, Midterm Elections, 2009 (percent)
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and cooperation tends to diminish in election years. What happens next wil}
deper}d_ on the results of these elections. The electoral prospects do not seem
promising for the president’s party. According to the latest opinion polls
the PRI will gain 34 percent of electoral preferences, comnpared with Qg er:
cent for the PAN and 12 percent for the PRD (figure 6.3). If sucﬁ polls furn
out 1o be correct, Calderén’s party will lose its stand as the largest party in
the Qhamber of Deputies, although it is doubtful that the PRI will be able
to gain an absolute majority. Also, because the Senate’s compeosition will
remain unaitered, the PAN will continue as the main force in the upper
house, keeping its veto power for any constitutional reform.

Notes

L For 2 full description of possible alliances withi i
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legisiatures, see Maria Am * i i Texico: 1997
a . pare Casar, “Los gobiernos sin mayori éxico:
2006,” Politica y Gobierno 15, no. 2 (2008). yoris en México: 1997
2. See Jaime Cdrdenas, Una Constitucicn para la democracia (Mexico City: In-

stituto de Investigaciones Juridi i ; . .
2000}, 208. g Juridicas de la Universidad Nacional Aut6nema de México,

Chapter 7

Transparency Reforms:
Theory and Practice

Jonathan Fox and Libby Haight

What difference does transparency make? Many who are committed to
democracy and good government have high expectations of the power of
the “right to know.” Yet it is not an all-powerful magic bullet. By itself,
{ransparency cannot substitute for weaknesses in the rule of law or repre-
sentative democracy. After all, many abuses of power are no secret. At the
same time, if and when the right to know can be exercised effectively, it
can serve as a powerful instrument to guide initiatives for change—and to
reinforce other institutions of democracy. Transparent government reveals
whether representatives really represent, whether functionaries actuaily func-
tiom, and whether the system of justice is truly just.

Though the Mexican public’s right to know was first recognized in the
Constitution in 1977, the real tools to exercise that right were created in
2002, when Congress unanimously passed the Federal Law for Transparency
and Access to Public Government Information (Ley Federal de Transparen-
cia y Acceso a la Informacién Piiblica Gubernamental, LEFTAIPG). This led
to the creation of a new federal agency, the Federal Institute for Access to
Public Information (Instituto Federal de Acceso a la Informacién Publica,

TFAD.

This chapter is a substantially abridged, revised, and updated version of the authors’
chapter published in Mexico’s Right-to-Know Reforms: Civil Society Perspectives, ed.
Jonathan Fox, Libby Haight, Helena Hofbauer, and Tania Sinchez Andrade (Mexico
City: Fundar Centro de Andlisis e Investigacién AC and Woodrow Wilson International
Center for Scholars, 2007), first published in Spanish and available online at www
fundar.org.mx. Thanks to Brian Patmer-Rubin for his research assistance. This research
was made possible by support from the William and Flora Hewlett Foundation.
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Dur_ing more than seven decades of authoritarian, one-party rule, the

operation of the Mexican government was shrouded in secrecy, which en-
couraged corruption and impunity. Information about the public sector was
treated as the private property of individual officials, which was both cause
and effect of a culture of mutual distrust between the citizenry and the gov-
ernment. In this context, Mexico’s right-to-know reform has some potential
to bolster the rest of its democratic institutions by strengthening its citizens’
capacity to both participate in and oversee the governance process. Its right-
to-know reform has also contributed to its institutionalization of political
change by demonstrating that at least one issue can generate an effective
consensus across its fractured political spectrum—not only with the 2002
law, but also with the subsequent mid-2007 all-party consensus on embed-
ding bolstered information rights in the Constitution. :
_ The implementation of this reform has been driven by the single most
important new government agency created since the 2000 elections: the
IFAL which was designed to be an institutional mtermediary between citizens
and government agencies, dedicated to facilitating access to information
about the executive agencies of the federal government. ‘The IFAI is gov-
erned by five commissioners, is named by the president on rotating appoint-
ments, and is tasked with resolving disputes where information requesters
feel that an agency response to a request was inappropriate (among many
other responsibilities). Appeals cases are then decided by majority rule
among the five commissioners.

Though the IFAI commissioners lack the formal constitutional autonomy
status of the National Commission on Human Rights or the Federal Elec-
torai Institute (Instituto Federal Electoral), they control their budget, and
their appointments have been virtually untouchable. Moreover, as the con-
troversies about the commission’s and institute’s performance have shown,
institutional design formulas that appear to be promising in principle have
not been sufficient to ensure their autonomy in practice. By comparison, the
IFAl stands out as having managed to demonstrate a judicious track record
during its first six years. In the process, it has become Mexico’s ultimate au-
thority on interpreting the new transparency law, and government agencies
no longer monopolize control over what information to release and what 1o
keep behind closed doors.
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The Conceptual Context

By the late twentieth century, citizens’ rights to information about how they
are governed had become widely recognized around the world, joining the
freedoms of expression, association, and assembly as fundamental rights—
as recognized in Article 19 of the 1948 United Nations Universal Declara-
tion of Hurnan Rights. As with the consolidation of the rule of law and other
means of accountability, information rights are part of what one could call
a “second generation” of democratic reforms.!

Govemmental “right-to-know™ reforms encompass two different kinds
of strategies for promoting institotional transparency: The first involves
mandatory disclosure, which takes the form of a set of minimum standards
that public or private agencies must meet proactively, by explaining to the
public what they do. The data covered by obligatory disclosure require-
ments can range from government budgets to private-sector emissions of
toxic chemicals. These days such disclosure primarily takes place online,
and Mexico’s IFAI regularly monitors the compliance of federal agencies.

The second main strategy for promoting institutional transparency, in
contrast, requires citizens themselves to take the initiative, by submitting
specific information requests. Some civil society organizations take the right
to know further by generating their own information about government per-
formance, through independent policy evaluations, budget monitoring, and
citizen report cards. Various coustries, and even different states and agen-
cies within Mexico, have created a wide range of processes for responding
to information requests, some more user {riendly than others. In this con-
text, Mexico’s experience is unusual because it involved creating a special
agency dedicated to encouraging citizens’ information access, including the
right to easily appeal if federal agencies deny their requests.

An analysis of the progress toward and limitations on the exercise of
transparency reforms shows that, in practice, the public sector, the mass

media, the private sector, and civil society are all divided about whether to
encourage the right to know. In each sector, powerful interests stand to lose
influence if the government becomes fully open. If “information is power,”
then those who control information will lose power if access becomes fully
democratized. Yet now that the principle of transparency has been so widely
accepted, at least on the level of discourse, few policymakers openly reveal
their opposition to information rights. This poses a dilemma. Rather than

~ eliminating opposition, the perverse effect of today’s unprecedented level

of ideological consensus tends to drive the forces in favor of secrecy into
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the background——underground. In other words, the real opposition to trans-
parency is rarely transparent.

To assess both progress toward and limitatiohs on the exercise of infor-
matton rights requires asking the question “What ‘counts’ as fransparency,
and for whom?” Because of the ongoing, behind-the-scenes conflict over
how much o reveal to the public, it is fair to say that transparency is today
an arenz of contested terrain. This suggests the importance of unpacking the
concept of transparency, specifying what is becoming transparent to whom,

Consider. for example, the difference between “downward transparency,”
from the state to society, and “upward transparency,” from society fo the

state. Consider as well the distinction between what one could call “clear

transparency” and “opaque” or “fuzzy” transparency. Clear transparency
reveals how institutions really behave in practice—what decisions they make,
how they make them, where their maoney goes, and the tangible results of
their actions. Opaque transparency, in contrast, refers to information that
is only nominally available (accessible in theory but not in practice), data
whose significance is not clear, or “information” that is disseminated but
turns out to be unreliable. This distinction between clear and opague is
grounded on the premise that clear transparency will produce losers as well
as winners—those whose power depends on their discretionary control over
information. In this context, the losers will do what they can to merely ap-
pear to comply with Mexico’s new combination of legal requirements and
civic standards—and they will have incentives to do what they can to roll
back minimum transparency standards, if the political opportunity arises.?
Nevertheless, even clear transparency-—by itself—does not guarantee ac-
countability, which would require the intervention of other public-sector
actors whose mission is to promote compliance with the rule of law.
Conventional wisdom assumes that transparency somehow inherently
generates accountability. Indeed, the definition of accountability is also
contested terrain these days-—with powerful actors nominally accepting
“responsibility™ for mistakes without actually being held accountable. In-
deed, the meaning of the term has not yet generated a consensus. For some,
accountability involves the process of requiring decisionmakers to explain
and justify their actions—sometimes known as “answerability.”? For oth-
ers, only processes that include the threat of actual sanctions for fransgres-
sions or poor performance would “count” as accountability. Analysts are
only just beginning to go beyond treating transparency and accountability
as synonyms—ito ask “Under what conditions does (ransparency generaie
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accéuntability?” or “What kinds of transparency lead to what kinds of
accountability 74

The Historical and Comparative Context

Just as public information has become increasingly recognized acsi fuelciz?r
democracy, without which it would run oa_t of stean, SECrecy ;121 - _c;;())a [hi
‘have long been key instruments of authoritarian m}e. Yet C11n tzmu 01,} e
right to transparency has long been on the democratic agenda— ; ? cms "
ten under other names. Long before the Internet, maore traditiona olr) e o
public oversight were recognized as necessary Fo d;scc?urage the ai; i abd
exercise of authority. For example, free and fair elf-:zcﬁons, rgferrefftoo )y
Mexico's historic revelutionary slogan sufragio efgczzvo (effecth su rlifr é
depends on the counting of votes in public—for good reasonu—aﬁl : t\;zs more
recently bolstered by transparent ballot boxes to assure voters that they
in advance. o
mt;:tlg‘:}as not until Mexico’s recent experience w_ith achange in th? ;;;—i
litical party in power that the official right-to-know ghscourseg;s t;il;:c?sed
into a comprehensive law that specified how these rights cou b :.: rercised
in practice. The law emerged from an gnusual c'onvergence ‘be \Z on el
society intellectuals and media leaderg congressional leaders, ar;X , ga o
formers newly embedded in the executive branch of government. fer Ocﬁ
orous debate, the issue had gained such a remar_kably broad base o supsp1 !
that Congress passed the final compromise version of the law una;l.im;m 3;8
The law mandates a very explicit presumption in favor of- 1:10311 V.
That is, unless a document or information is in a category specllf?ic y r:; t;
ered by a clearly bounded exception, the law mandates that aé . 00:1}111}11 o
and information produced by the federal go.velznment shoul ;, p. ethz
accessible. To avoid the need for a new constitutional reform att et t;rnnd e
law was originally passed, it was limited to t.he__federal govemm&?x? ,branCh
jurisdiction of the new agency (IFAY) was limited to the exe-:cutive tereé.
Vet because of these limitations, only four years later, the 135}13 rf:;nzom
the policy debate and a constitutional amendment was passe ;nbr{u o 0%
which ostensibly extended minimum standards to all levels and bran s
government. (On the basis of the limited results after t.he one year 15{ ;\Zan
for compliance by state governments, it tums out that in practice, Me
constitutional reforms are not actually binding on the states.)
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In comparison with the majority of the eighty-six countries in the worlq -

with information rights laws, many of Mexico’s federal provisions are stron
and user friendly-—much more accessible than the U.S. law, for example§
Indeed, Mexico’s law is one of the most comprehensive in the developin'a
world—it was clearly the strongest until India followed up with a retf
markably broad reform. Yet, in contrast to India, Mexico has a central fed-
eral agency charged with ensuring compliance and ruling or citizen appeals
10 government denials of information requests. In both countries, the na-
tional reform followed an electoral shift toward greater pluralism, and then
em‘erged from mutually reinforcing synergy between civil society activists
and democratic-minded senior public servants.

_Smce Mexico’s law was passed, many civil society organizations and jour-
nalists have worked to encourage its implementation. They monitor govermn-
ment agency compliance, file requests strategically to test the new system’s
efﬁcacy, encourage media coverage, provide critical support to the IFAI
raise awareness in the states, and invest in training—so that more citize’n;
can learn how to exercise their new information rights effectively.

An Overview of Experiences with Information Rights

Of the two main strategies for public access to information about govern-
ment operations, Mexico’s transparency law addressed the first componernt
of obligatory disclosure requirerhents through a mandate that each govern-
ment agency or program create a “transparency portal” on its Web site. The
material that agencies must publish, which is detailed in Article 7 of the
LFTAIPG. is designed to provide basic information about government op-
erations. Recently, through an initiative of the IFAI all executive agency
transparency portais have been gathered together in one location, with : stan-
dardized presentation across all agencies.”

The second main strategy involves the information request process
through which citizens themselves take the initiative to request speciﬁc;
kinds of information from the federal government. The IFAL for the federal
agencies in its jurisdiction, uses a Web-based system for information re-
quests known as INFOMEX (which is also availabie to state governments
to facilitate online access to information at the state level). Requesters can
easily fill out an online form to solicit information from a federal agency.
The request then goes directly to the agency, which responds to the ;itizen;
throagh the same electronic system. Other federal agencies that are autono-
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mous from the executive and are subject to the law but not to the IFAL
known as “other mandated agencies” {otros sujetos obligados}, have their
own request processes; they include Congress, the Senate, the Federal Au-
diting Service, the Federal Electoral Institute, the Bank of Mexico, the
Supreme Court (as well as the highest electoral, agrarian, fiscal, and labor
courts, and the federal judicial council), the National Human Rights Com-
mission, and the Institute of the National Fund for Housing for Workers, as
well as the Autonomnous Metropolitan University (Universidad Autdénoma
Metropelitana), the Autonomous University of Chapingo, and the National
Autonomous University of Mexico (Universidad Nacional Auténoma de
México). : :

Though state and local govermments are not subject to the LFTAIPG,
several have worked with the IFAI to utilize INFOMEX at the state level
(e.g., Mexico City, Chihuahua, and Zacatecas). The 2007 constitutional re-
form requires all state governments to use electronic tools to facilitate the
submission of information requests.

TItis important to point out that each government agency decides how to
respond to citizen requests—not the IFAL Specifically, the law mandates
that federal institutions create a liaison unit {(unidad de enlace) to serve as
the contact point with citizens. Each agency also has an information com-
mittee, which determines whether or not the information requested “exists,”
and whether or not it is considered confidential or otherwise “reserved.”

Practical Lessons from Information Requests

In principle, the process of requesting information from the executive
branch is quite straightforward, especially for those citizens familiar with
the Internet. Both the IFAI and civil society organizations have produced
useful manuals that clearly explain the procedures.?® Yet filing a request is
often not sufficient to actually access the information requested. This is
in part because of the challenges involved in the crucial step of formulating
the information request. In practice, filing a successful information request
requires that one already possess a great deal of knowledge about what one
is looking for. This poses a classic chicken-and-egg probiem. ‘
For citizens’ requests to be successful, they must know exactly where
to direct them; otherwise agencies will reply “That’s not our department.”
If an information request deals with an issue that involves more than one
agency, then there is a risk that each one will tell the citizen to ask the other.
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Many citizens’ requests are directed to federal ministries, when their Tequast
invoives a distinct agency within the ministry. Just within the executive
branch, there are more than two hundred federal agencies to which one can
direct an information request through INFOMEX.

Even though federal ministries have a great deal of information about
their respective agencies and programs, they will often redirect requests abouyt
then. Yet the law explicitly states that a govemiment office must release the
information requested if it is in its possession (Article 3 of the LFTAIPG de-
fines information subject to the faw as “information: that which is containeg
in the documents, with any title, that are generated, obtained, acquired, trang-
formed, or housed by any government body™). Responses vary. Though
the Treasury Ministry frequently redirects requests for information, in the
experience of the authors, the Ministry of the Economy tends to respond
comprehensively, and responses from the Ministry of the Environiment and
Natural Resources often clearly direct requesters where to turn. Moreover,
i an information request deals with state and local government programs
that are funded by federat agencies, there is a risk that each level of gov-

- emment will tell the citizen to ask the other level. '

Also, for citizens te increase their prospects for a successful information
request, they should be familiar with how the government agency itself is
organized. It helps if requesters can provide specific details about how 1o
locate the information requested. It helps to specify which office within the
agency that is most likely to have the information, and to use the agency’s
own discourse when naming types of documents or data.

These issues come up because the law does not require agencies to pro-
duce information in order to respond to a request. They are only required
to provide copies of preexisting documents, when those documents address
the question asked. Requesters must therefore rely, to a certain extent, on
the goodwill of each office in government agencies to provide the most
complete, comprehensive, and accurate response to an information request.
Clearly, few citizens possess sufficient knowledge about the information
produced by each agency to be able to independently assess whether or not
the agency has provided all the relevant information in its possession.

This raises the issue of agency claims that the requested information “does

10t exist.” The law allows agencies 1 respond to information requests by
claiming that the requested information cannot be found or that is not a type
of information produced within the institution, Information request denials
based on agency claims of “nonexistence” are growing over time, both in
absclute terms and as a share of total requests, reaching 5.9 percent in 2008.9
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Table 7.1. Total Information Requests lo the Executive Branch, 2003-8

Total 20032 2004 2005 2006 2007 2008
- 3 5,25

372,142 24,097 37,732 50,127 60.213 94,723 105,250

Source: Instituto Federal para el Acceso a la Informacidn Piblica. “Estadisticas del SISL
ouUrce:

hg-p-,’[www.ifai.orgAmx/Gob'iemo.’#cstadisticas. ) 2003
aJpformation access system operations began June 12, .

Without ihside information, it is very difficuit for citizerll§ gor ?F}??fc;};:;
isst i laims, and officials run Ihittle risk 1
issioners) to question these ¢ x : : i

f;port that they looked for the information requested in their archives but

could not find it.

Profiling Citizen Demands for Information

The number of information requests to the federal execut}i):fe_b{rfncth ;Trsl
i ate
i ily since the law first went into effect. As indic
been growing steadily since . ‘
table %.1 a total of 372,142 information requests ha}d been sub@tﬁedi as g}i
the end (;f 2008, the vast majority ¢f them electronicaily (th‘ey_ can also
subrmitted in writing). These figures include requests for public mformat;lon,
, i i n
ection of personal data in possessio
as well as requests for access to or corr : ' :
of the govergment. Several federal agencies consistently attract the h;gkvlest
numbers of requests. On the basis of the IFAI's first five years ;Jf (zpteuiztzgz
icl i Mexican Social Security Institute,
the most solicited agencies are the 0 he
Ministry of Public Education, the Treasury Ministry, fmd the Heagtgx’ii\gler;
i st-solicited agencies represen -
istry. Requests to the top twenty mo
cer?t( of tl?e total requests submitted to date.' The iarges.t number of reqtugzz
is directed to the Mexican Social Security Institute, whschgolgs a g;lela deal
ical and employment records. (verall, b
of personal data, such as medica .
evi most requests are intended to get a better understanding of how the

government works.

Who Is Requesting Information?

. . . cOv-
Many observers wonder about who is requesting mformat’ion from t;xe aand
ernment. Unfortunately, the available data on requesters ageﬁ;gen er, !
. i file. The reason
ion i ble to generate an accurate pro
occupation is too unrelid : - e reason 8
~classify themselves when filing a request,
that requesters are asked to self y e ‘ |
in termqs of whether they come from academia, business, media, government,
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or “other.” Frequent requesters have found that their self-identification can
affect their chances of receiving a response—most notably journalists. Many
report that identifying themselves as journalists leads agencies to resist pro-
viding information. As a result, the official IFAI data are likely to under-
state of the number of requests for information that come from journalists.
Of those who self-identify, approximately two-thirds are male, more than
45 percent are in the Federal District, and more than 11 percent are govern-
ment officials !

One ambiguity in the design of the information access system involves
the possibility of filing anonymous requests. Mexico's federal freedom of
information law does not require requesters to provide proof of identity,
which allows for the legitimate use of pseudonyms. Many possible infor-
mation requests can touch upon controversial issues, and requesters there-
fore may fear reprisals, notably in cases of whistleblowers, journalists, or
citizens concerned about corruption. This is one area where the Internet
offers a great advantage. If the information requested can be delivered elec-
trorically, then anonymity can be preserved. However, if the requester files
anappeal, IFAT hearings call for their personal appearance to give testimony
and therefore anonymity is lost.

Initial Agency Responses

How have executive agencies been responding to the increasing numbers of
information requests they receive each year? The INFOMEX system gives
agencies nine options for categorizing their responses. They can be divided
into two groups—responses that provide information in some form, and
those that deny the request. In 2007, approximately 70 percent of IESponses
implied that information was provided in some form, though not necessarily
through INFOMEX, and the remaining 30 percent involved some form of
denial of the request, according to the official data.!2 However, there are two
major problems with relying on the agencies’ categorization of their responses
to determine how often people actually receive the information requested.

The first major problem is related to misclassifications of TESponses.
Some agency responses are categorized as having provided the information
requested, when in fact the request has been denied in one form or another.
This happens most frequently when the agency prepares a memo to explain
why it 1s denying the request, but because they respond with a document
sent through INFOMEX, they can classify the empty response as “deliver-
ing information.”
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Thie second major problem with relying on agencies’ categerizatons of
their tesponses is that these categories do not indicate the gualiry of refe-
vance of the information provided, in the case of an ostensibly positive
response from the agency. Without evatuating the content of the actual re-
quests and responses, it is impossible to know whether or not what was pro-
vided actually answered the question asked. These 1ssues demonstrate that
furtherresearch is needed to document to what degree agencies are actually
responding to information requests. In 2008, the IFAI's Coordination and
Oversight office carried out a detailed study that examined a representative
sample of 1,700 agency responses to citizens, taking into account “multiple”
requests—those that included requests for more than one document. In these
cases, the IFAT found that the actual rate of agency claims that information
was “nonexistent” actually reached 31.5 percent of responses.'3

Profiling Proactive Government Disclosures

Agencies are afso mandated by Article 7 of the transparency law to publish
basic information about their activities and procedures. The IFAI has been
monitoring the executive branch’s compliance with these established re-
quirements. The evaluation criteria measure the extent to which the infor-
mation presented in their “transparency portal” is complete in terms of what
is established in the law.!* The IFAI finds a high degree of compliance with
the publication of basic information on government Web sites. However,
these evaluations do not assess the usefulness of the information presented.
Their monitoring is limited to whether or not the information presented is
complete according to the terms of the law. Most consultations of these
official Web sites focused on administrative issues, including the directory
of agency staff (24.9 percent), contracts (20.8 percent), staff salary data (17.0
percent), and information on organizational structure (9.3 percent).’”

Federal Government Institutions outside the Executive Branch

Although the 2002 law covers the entire federal government, the IFAT’s ju-
risdiction is currently limited to agencies within the executive branch. This
means that Congress, the judiciary, and autonomous federal agencies were
mandated to develop their own procedures for implementing the law. Most
of them provide access through processes similar to the IFAL and they have
complied with the mandatory disclosure requirements.'® The most notable
difference with the IFAT's procedures involves the right to appeal. In the case
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of the TFAI, a-group of commissioners rules on appeals, in a process similar
1o an administrative court of appeals. For the federal institutions not covered
by the IFAL citizens’ information access appeals are adjudicated by the same
agencies whose denial of an information request provoked the appeal in the
first place. This lack of third-party review of information appeals from
the otros sujetos obligados is a major difference from the IFAI process, and
it became a subject of controversy in the context of the Federal Electoral

. Institute’s denial of public access to the actual ballots cast in the 2006 pres-
idential election. The institute’s information committee ruled against media
efforts to get an independent recount, ostensibly on the grounds that the vot-
ers” cast ballots did not constitute “public documents.” In addition, states
and municipalities were not subject 10 the same requiremnents unti! the 2007
constitutional reform, and as a result, their procedures, for both requesting
information and the appeal of a denial, vary widely in quality and scope.
Some states have information access provisions that are at least as strong as
the federal government, but most are weaker. 17

The IFAI’s Appeals Process

Though it is very difficult to assess the quality and relevance of agency re-
sponses to information requests, one partial indicator of citizen satisfaction
with the information provided by government agencies is the extent to which
people file a formal appeal to the IFAL For requesters, the appeals process
is straightforward; citizens do not need lawyers or technical experts. Indeed,
the IFAT itself is mandated to assist in transforming a complaint into a legally
grounded formal appezl, to help the appellant present the strongest possible
case. However, not every citizen who finds an agency response lacking wil
necessarily file a formal appeal.

The IFAT commissioners have the mandate to rule on whether or not
an executive branch agency’s response is legitimate. They meet weekly, in
public sessions, to rule on citizen appeals. From the beginning, they have
been clear in their position that any response, for whatever reason, can be
sent to them for appeal. This includes both formal denizals and de facfo de-
nials. Formal denials involve the classification or reservation of informa-
tion, whereas de facto denials involve a declaration of nonexistence as well
as incomplete or inappropriate responses. As of the end of 2008, more than
19.000 appeals had been filed, which represents only 5.1 percent of the
total number of information requests subrmitted.’® The number of appeals
filed to the IFAI is detailed in table 7.2,
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Table 7.2. Total Appeals Submitted to the Instituto Federal para el Acceso a
la Informacion Piblica (IFAI), and the Proporiion of Toral Requeses Thae Are
Appealed, 2003-8

Accamulated
Measure Total 2003* 2G04 2005 2006 2007 2008
Total appeals filed 19,020 635 1431 2639 3533 43864 5918
with the IFAI i
Percentage of total 5.1 26 38 5.3 59 5.1 56
Tequests

Sources: TFAL 6te Informe de Labares al H. Congrese de la Unidn, 2008 (Mexico City: [FAL
2009), 20; and Information Request 0673800005909. ’
aThe TFAT commissioners began adiudicating appeals in August 2G03.

The commissioners’ possible responses to appeals falf i_nto these cate-
gories: confirm, modify, revoke, positiva ficta (de facto pGSiﬁ-\-’e), stay of the
case, discard, “no show,” and inappropriate. The IFAL classﬂ?es ?hesc out-
comes into three broader categories: those that involve application faf the
law (known as “core appeals”), those that are based on procedural issues
(“procedural appeals”), and positiva ficta, a unique category of apgea%s that
draws attention to agencies that do not respond to the requ'est within the
legally mandated time limit required to produce the ;nfpngatmn reqluested.

The trends over time regarding how the IFAI com‘rmssmne.rs havei”uled
in appeals cases are presented in table 7.3. A resolution cia,sszﬁe_d as co'n-
firm” implies that the IFAI has determined that the agency’s response was
correct. “Modify” implies that the IFAT neither completely accepts nor

Table 7.3. Total Numbers of Resolved Appeals, by Category of Resolution, by
the Instituto Federal para el Acceso a la Informacion Publica {IFAI), 20038

ie;c;;:aﬁrsls Total 20032 2004 2005 2006 2007 2008
Core appeals
Con};il:‘m 3,154 73 209 346 524 803 1. 1;3
Modify 3,847 96 280 475 652 1,181 1 ,E03
Revoke 2,884 86 303 523 5312 6;2 ;89
73} i0 2
Positiva ficta 318 8
Procedu;zl appeals 7.826 179 505 979 1,618 i%g ?5733
Total decisions 18,029 442 1,309 2323 3389 . s
Source: TFAL 6to Informe de Labores al H. Congreso de la Unidn, 2608 {Mexico City: JFAI
2009), 20.

2The IFAI commissioners began adjudicating appeals in August 2003.
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completely rejects the response given by the agency, and rather mandates
that the agency change its response in some way. In the case of “revoke,”
the IFAI has ruled on the side of the requester. ’

It is important to point out that the IFAT annual reports categorize “stays
f)f the case” as “procedural appeals.” However, mary “stays of the case”
imply that the agency has changed its position during the course of the ap-
peal. which in effect grants access to the information requested. This means
that these kinds of resolutions have often resulted in the release of 2 cood
deal of information to the public through the newly bolstered “searchabiity”
of IFAT resolutions using the “Zoom™ search engine.

The majority of appeals have required that IFAI commissioners make
substantive decisions about whether or not the agency’s response was ap-
propriate. The proportions of appeals that result in the various categories of
IFAL resolutions are presented in table 7.4, which shows that in 37.3 per-
cent of the cases, IFAT commissioners have either rejected or modified the
agency’s response. The commissioners have ruled fully in favor of the
agency in only 17.5 percent of cases. Overall, they tend to interpret the [aw
in Ifavor of disclosure. However, as noted above, appeals involving agency
claims that the information requested “does not exist” are difficult to dis-
prove, and the burden of proof falls squarely on the requester.!® The IFAI
does sometimes rule against the agency in such cases, but has not exercised

its potential capacity to carry out its own independent investigations of
agency claims of “nonexistence.”

Table 7.4. Proportions of Resolutions by the Instituto Federal para el Acceso
@ la Informacién Piblica (IFAI) as Percentages of Total Appeals Resolved,
2003-8 (percentage of total resolved appeals)

Resolutions

0 Appeals Total 2003* 2004 2005 2006 2007 2008
Core appeals
Conf?rm 175 16.5 15.9 4.9 i85 16.6 203
Modify 213 21.7 21.4 204 19.2 248 203
R"e.mke 16.0 i9.5 234 225 17.1 138 12.1
Positiva ficta 1.8 1.8 0.8 0.3 0.4 1.1 33

Procedural appeals 43.4 40.5 384 41.9 47.7 43.7 44.0

Sonrces: IFAL 3er Informe de Labores al H. Con jnic i 1
. greso de la Unidn, 2005 (Mexico City: IFAI
2006}, 18-19: IFAIL 4to. Informe de Labores al H. Congreso de la Union, 2006 (Mexitgo City;
gfﬁ, }ﬁ);}zéggfgféﬁl Sto. Informe de Labores al H. Congreso de la Unidn, 2007 {Mexico
ity: R R 4, IFAL Sto Informe de Labores al H. €, 4. i6
{Mexico City: IFAL 2009), 20-21. orireso de i Unid, 2008
*The [FAI commissioners began adjudicating appeals in August 2003
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In a notable example of the IFAI ruling against an agency, one 2007 case
involved a controversy over conflicling government agency reposts regard-
ing the cause of death of an elderly Nahua woman, Emestina Ascencio
Rosario, in rural Veracruz. Family members reported that before she died,
she told them that she had been brutally gang-raped by seldiers. This was
confirmed by the first state medical examiners’ report, but the official story
later changed. Before federal agencies had made public their findings, Pres-
ident Felipe Calderdn declared to the press that she had died from chronic
gastritis. In this context, a citizen asked the president’s office for the infor-
mation that provided the basis for his claim. That office reported that an
“exhaustive search” did not produce any such information. The citizen filed
an appeal, noting “since this involves a presidential declaration on such a
sensitive issue, there must be some document that supports it.” The official
response claimed that the law applied only to documents, and therefore did
not include conversations with other government officials. The IFAI com-
missioners accepted this point, but they ruled in favor of “modifying” the
government’s claim on strictly procedural grounds, insofar as the claim of
“nonexistence” and its legally required supporting document had not been
properly delivered to the requester. In addition, the IFAI ruling included a
reconstruction of the key events of the case, including press accouants, not-
ing that the IFAI found it “surprising” that there were no relevant documents
to support the president’s declarations, especially in light of both the state
government’s medical report and a prior initial report by the National Hu-
man Rights Commission that supported the victim’s family’s allegations.
The [FAI resolution went even further, noting that “for the President of the
Republic to make a judgment regarding a tragic event, while the investiga-
tion was still ongoing, without the documentary [evidence] needed to sup-
port his declarations, conflicts with the principle of public disclosure and
the goals of the [public information] law.” Three of the five commissioners
dissented from this last claim, however, arguing that it went beyond IFAl's
mandate. In the end, the president’s office fulfilled the procedural reguire-
ment while the mystery behind the case continued.?°

Once the IFAI commissioners have made their decision, their ruling be-
comes obligatory for the agency, and it sets a kind of precedent for future
cases (riote, however, that the Mexican judicial system is generally not
precedent based). Agencies are also permitted to challenge IFAI resolutions
by filing their own appeals through the court system. Of the forty-five juds-
cial injunctions filed by executive branch agencies against an [FAT resolution
during 2007, for example, the courts found in favor of the IFAI in twenty-six
of those cases, while fifteen were stil} unresolved.?!
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Table 7.5, Frequency and Praportion of Resolutions by the Instituto Federal
para el Acceso a la Informacicn Piiblica {IFAL} Thar nstruct Acenci
Release Information, 2003-8 s e

Accumulated

Measure Total 20032 2004 2005 2006 2007 2008
Totai number of 7.202 275 680 L1533 13
resolutions , 19 b7

Percentage of total 37.87
= RIS 43,
appeals filed 328 4751 4369 3948 3999 2064

el SISH, ifai . .
0673800018807, amd 067380002680;WW ifai.gob.mx; and Information requests 0673800076608,

“The IFAI commissioners began adfudicating appeais in August 2003
. ° ’

N eIiﬁ;I ir;uimgs_ ar;, published online, including supporting docurnents. If an
o fequired to release information, it is u 1 ki
days to re‘spond and deliver. Table 7.5 highlights ;u(frli};f;zf;c:? :s:fl ni;g
ten agencies are instructed to release information through IFAL rezolut' s,
In 2009, the IFA] began publishing indicators of the timeliness of a 1‘_”157-
resp_oases to its mandates to release information. ' s
Not ail government agencies have responded consistently to the
tr'a_nsparency reforms. One partial indicator of resistance is the numbene“g
ciizen appeals of information request denials filed with the IFAT ag ins
an agency. The top ten agencies in absolute numbers of appeals resol b?iH[])St
the IFAT are listed in table 7.6, Al] these agencies are also on the listvef thy
top twenty agencies that receive the most information requests Theoﬁ a?
cqurm} reveals a wide range in the degree to which different ag;ancies’ri]
f(?rmatzon request denials provoke citizen appeals, including an especi E?_
high rate of contentiousness involving the Ministry of Public Admi o tiom,
the federal government’s principal “good governance™ agencynnmmamon,

Challenges to Compliance with the LETAIPG and I[FAI Mandates

Agency compliance with [FAJ mandates to release information cannot b

taken for granted. The IFAT has two systems for monitoring compliance, b E:
they are incomplete. First, the IFAI records the receipt of ofﬁ(I:)iaI ag ey
statefnent§ that claim to have complied with an IFAT resolution Secon?im:}iy
IFAT’s verification office only learns of inadequate responses \.»vhen aIe;'t ;
by appellant compiaints. The IFAI does not itself receive copies of the i?l-

f‘on_natzon releaseld in compliance with a mandate, and therefore it cannot
verify agency claims of compliance.
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Table 7.6. The Top Ten Agencies in the Total Numbers of Appeals Decisions
by the Instituio Federal para el Acceso a la Inforigoeicn Pabitca (187,

2003-8

Appeals Decisions as
Percentage of Total
Total Resolved Information Reguests

Agency Appeals® to Each Agency
Mexican Social Security Institute 1.405 3.2
Ministry of Public Administration 1,050 3.9
Ministry of Public Education 911 52
Office of the Attoney General 816 9.1
Treasury Ministry 727 5.1
Communijcation and Transportation Ministry 623 6.7
Tax Administration Service 578 ) 7.9
Petrdleos Mexicanos 490 8.1
Institute for Social Security and Services for 468 5.8
Public Employees )
Ministry of the Interior 452 s 5.1
3

Proportion of resolved appeals to top ten
agencies as a percentage of the total
resolved appeals

Sources: Information requests 0673800005909 and 0673800026809.
Note: The figures are based on fotal appeals where the process has concluded and the TFAT com-

missioners have reached a final resolution. _
aThe IFAI commissioners began adjudicating appeals in August 2003.

Citizens have two possible recourses if they are dissatisfied with an
agency’s response Lo an IFAI mandate. First, an appellant can request the
IFAT’s continued involvement in the case by making an official complaint
to its Department for Coordination and Monitoring of the Federal Public
Administration. Once a complaint is fited, IFAI staff work directly with the
agéncy to encourage compliance with the mandate, using their informal
powers of persuasion, because they lack the tangible threat of sanction. In
addition, appellants can file an appeal through the courts, to report that the
agency has violated their rights. This arduous legal path has rarely been
followed. '

The IFAI received a total of 669 complaints from appellants who were
dissatisfied with agency responses to IFAI decisions, through 2008 (table
7.7).22 However, these data appear to be incomplete, because many appel-
lants deal with noncompliance more informally, through teiephone cails to

“TEAI staff. These complaints refer only to those cases in which the initial at-
ternpts at resolution were unsuccessful, and therefore the complaints began
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Table 7.7. Appellant Complaints to the Instituto Federal para el Acceso a la
Informacién Pitblica for Noncompliance with lts Resolutions, 2003-8

Accumnulated

Measure Toral 2003 2004 2005 2006 2007 2008
Totais 669 O 46 107 167 187 162
Percentage of tatal 35 0 32 4.1 3.5 38 27

resolved appeals

Sources: Information requests 0673800018807, 0673800076508, and 0673800064109,

a more formal process of investigation and resolution. They represented 3.5
percent of the total number of appeals decisions. The specific agencies that
stand out for having received the most complaints for noncompliance with
IFAI mandates to release information include the Ministry of Public Bduca-
tiom, the Attomey General’s Office, and the Ministry of Public Administra-
tion: (Secretarfa de la Funcién Piblica, SFP), as indicated in table 7.8.

One of the main constraints on the appeals process involves the IFAT's
lack of capacity to enforce its decisions. Instead, the IFAI must forward its
recommendations for sanctions to the SFP, This is because the transparency

Table 7.8. Top Ten Agencies with the Most Complaints for Noncompliance
with the Instituto Federal para el Acceso a la Informacién Piblica’s
Resolutions Where Instructed to Release Information, 200482

Percentage of Total
Accumuiated Total Appeals Decisions
Total Appeals with  Iavolving Instructions
Agency Complaints Instructions to Agency
Ministry of Public Education 46 357 12.9
Office of the Attorney Gereral 34 249 13.7
Mexican Social Security Institute 36 420 7.1
Ministry of Public Administration 29 251 11.6
Foreign Relations Ministry 24 185 13.0
Treasury Ministry . 22 233 G4
Office of the President 18 227 8.4
Petrdleos Mexicanos— 19 122 i5.6
Exploration and Production
Comnunication and i§ 232 7.8
Transportation Ministry :
Naticnal Water Commission 17 i25 13.6

Sqwtes: Information requests 0673800076508 and 0673800064.1 09.
*No complains for noncompliance were registered for 2003.
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law reHes on the Law of Responsibitities of Public Servants to sanction non-
compliance, through the SFP’s Offices for Internal Conwol. This systen is
designed to hold staff responsible for individual transgressions. However,
because of the “many hands” involved in any given policy decision, it is
often extremely difficult to charge any one specific individuai for agency
noncompliance with an IFAL mandate.?® Notably, the SFP itself is one of the
agencies that most frequently ignores IFAI decisions, as shown in table 7.8.
In practice, relying on the SFP system to sanction noncompliance with IFAT
mandates has had limited tangible results, allowing senior staff to evade
responsibility. %

The TFAD's leaders faces a challenge here. On the one hand, for their de-
cisions to have credibility, the potential for sanctions is necessary. On the
other hand, the TFAT’s capacity to function depends heavily on collabora-
tive working relationships with agencies, notably with each agency’s infor-
mation committess and liaison units. Within the IFAI, there is a strong desire
to cooperate with agencies in their responses to citizen requests and in their
encouragement of compliance with IFAI resolutions in those cases where
the commissioners have decided in favor of disclosure. Rather than create
an environment of adversarial conflict between the IFAT and executive branch
agencies, IFAI staff members prefer to try persuasion.?”

The Recent Evolution of Mexico’s Information Policy Debate

The information policy debate has many different dimensions and involves
an increasing number of actors. At the broadest level, however, key changes
in terms of public debate have unfolded in three major arenas: the role of
the IFAT itself, the new debate over a “second generation” of information
reforms, and the question of how to resolve the commitment to public dis-
closure with the right to privacy. It is useful to examine each of these three
arenas.

The first major development to note in the information policy debate
since the 2002 federal law is that the IFAT itself has become a major actor
in its own right. In the course of its brief and unprecedented trajectory, it

" has established a significant degree of public credibility, especially with the

media and the intelligentsia. In contrast to the rest of the federal govern-
ment, the IFAT was built from scratch after Mexico’s historic 2000 elec-
tions, and therefore it did not directly inherit the burden of the legacy of the
past. It has demonstrated an uneven degree of independence from executive
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authority, but its comrmissioners recognize that their credibility depends in
part on'the perception of antonomy. 26
Second, the difference between state and federal standards for infor-

mation rights raised broader issues of federalism 27 Most state faws are
‘significantly weaker than the federa) law—-in some cases, they more closely
resemble “state secrets” Jaws than tools for citizen access (e.g., Oaxaca,
Guerrero). To ensure that Mexico's different public institutions meet a shared
mirimum standard, many observers agreed that a constitutional reform would
be necessary. Governors from all three major political parties, as well as
the TFAT’s own commissioners, led the call for such a constitutional amend-
ment.*® The reform was approved unanimously in Congress and quickly
ratified by the states in mid-2007, in spite of persistent polarization in the
political party system. Not coincidentally, perhaps, the constitutional reform
does not cover the transparency of public funds used by private entities,
such as political parties and govemnmental trust funds {fideicomisos).2® As

of the end of the one-year period allowed for compliance with this consti-
tutional mandate, however, none of the states with very low information
rights standards had improved them. In the notable case of Queretaro, the
state actually weakened its information access system following the con-
stitutional reform, and Jalisco’s information agency was seriously threat-
ened. Notably, the federal Attorney General’s Office declined to exercise its
legal opportunity to challen ge the constitutionality of Queretaro’s rollback
of information rights standards, sending a subtle but powerful signal to other
state governments.

Third, the debate over how to reconcile public information rights with
the right to privacy is more incipient but very significant for the future. In
contrast to the constitutional amendment’s mandate for minimum national
standards across different levels and bodies of government, the issues here
are less clear-cut. There are direct trade-offs between individuals’® rights to
vrivacy and the public’s right to know. In some cases, the right to privacy of
personal data that is in public records may seem straightforward, as in the
case of individuals’ medica] and tax information. However, the question of
public disclosure of information about the destination of government sub-
sidies has entered into conflict with laws that favor the confidentiality of
business-related information—as in the high-profile case of Mexico’s bank-
ing secrecy laws. This issue has revealed a major imbalance in the federal
law—though government agencies must disclose how their budgets are
ajlocated, private actors that receive public funds are not required to be
publicly accountable. (Notable examples of official transparency in this arena
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are the innovative reports of the Office of the ‘fedatai_ Super’mr A“f“?é
regarding the public accounts for 2005. These reports highlight how larg
o)

‘companies were able to avoid paying federal taxes, with large-scale macro-

economic effects, though apparently all was we?l within the law; no spec1f;z
names were mentioned.)® The question of Pubhc acc'ess to propertjél fre;:ori .
raises simnilar issues, because individuals’ pghts to privacy Caff con z::e a\;vi o
the public’s interest in exposing “inexplicable e_nmchment orl_re 155[132
public officials’ potential conflicts of .interest. fi\s in SO many ;leo 1.01)/Will o
involving the more technical side of information access, the devi

in the details.

The Cultare of Transparency

In principle, many can agree on the import;mcet of “the cﬁt;zfr;;ft :,?;:
pérency”—perhaps because it can be vnderstood in 50 many 1_1 Torent ways
This is a broad umbrella term that refers to changes ip the belie ih 2 ubhc’;
and expectations, embedded in both the state and society, ab_c;nv gecause
right to know. Clearly, this idea goes beyonFi legal for;na ;t;ii;ition e
legal changes do not automatically create a-\:fudely share rs}.lzo,__, pion
government information belongs to the cmze?nryz rather than egéd he
' ;atrirnony of officials. The term implies that attitudinal chang‘esﬂa'r; f o
for functionaries to accept the public’s _right e knowwespecm Ly : j‘i;leak,
in practice, the threat of tangible sanctions for.ncmcompl.laﬂcizl is attimdes.
A 2007 survey of more than 1,200 federai officials reg-ardmU t-e‘1rm oo
toward information access reforms revealed substantial Skf.’,p_thlS . o saf
the least. The survey was based on a random sample of adrmmstra;oi; ahe
rank of area head or director-general. More than 43 percent agfree wih the
staternent “most information requestsdarz usefd byt;e;qii;s)t:mrsaﬁcgnsi)a ™ ‘;)em
sonal benefit,” and 30 percent reported that since et
i “some officials save fewer work-related docurr-;ents.
:;;}eci f\f:;t information should be “protected’? fror%q the pubhi:, 42 I;zrczri
agreed with “when the superior has not at\;lthér;zed ;tts; ;ilc:sg,bealtllsed t 5 o
g ith “when we suspect that the inform will
::;11: tahfzfit\;gi These attitudes help to explain. th{i growing issue of agency
claims that information reqguested “does not ex1§t_ . o changes
To promote the culture of transparency also implies a s;r;etsto imov\;gas
in civil society, involving the horizonta.l sprea}d ?f the ngf _o_'1 e
part of the broader “right to have rights.” Mexiceo’s years of civi
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mobilization, reinforced by the IFAT's

public media campaigns, appear to
have made a difference. Accordin

¢ to a major public opinion survey, when
asked “Do you or do you not have the right o access the information gen-

erated by the government,” §9 pescent responded in the affirmative. Their
reasons included “because I'am Mexican™ (25 percent), “because I pay taxes”
{14 percent), “because it’s the government’s obligation” (22 percent), and
“all of the above” (27 percent). The survey also reported that 64 percent
had heard of the IFAL Yet oniy 15 percent reported that they had requested
information from the government.32
Changes in the culture of transparency within civil society involve not
only new expectations but also new practices. Here, the effective exercise of
information rights requires significant investments in learning—involving
both the technical side of ow 1o maike requests and the broader strategic
question of what to request. This involves incorporating the exercise of
information rights into broader campaigns in defense of the public interest.
Increasingly, civil society Organizations are making this investment in learn-
ing how to use the new tool kit. The tangible effects, though promising,
main incipient and vary widely across issue areas.

Even IFAI commissioners have expressed concern about what they
consider to be the narrow social base of those who actually use the official
information request system, As of the end of 2008, approximatety 7,000 dis-
tinct individuals accounted for more than half the total information requests
submitted via the formal executive branch request system.3* These data
suggest that the information request system is largely a domain of special-
ists, engaging a relatively small number of citizens. There is much tuth to
this, and there is a long way 10 go before a substantial fraction of the citi-
zenry learns how and why to exercise its information rights. Yet these data
also suggest a somewhat incomplete picture of the de
resonance of the right to know, for three reasons.

First, for many of those who use the system even just once, if it resolves
a major issue for that individual, then that certainly “counts” as impact.
Moreover, it is important to consider that the “right to know” goes beyond
the exercise of formaf information rights through filing requests through
the IFAL On the one hand, thanks to obligatory disclosure requirements, a
significant amount of basic information about government programs is now
publicly available without the need for a formal request. On the other hand,
civil society organizations take the right to know one step further, with their
own independent monitoring and evaluation of the public sector,

Second, even if many information requests originate from a few thousand

re-

gree of civil society
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specialists, such as journalists and civil society acu\rlst; _th? 1r§gzazt$£ ;}ii;;
: i 1 i i inate their findings g
i d by their capacity to dissemin _
requests is magnifie . aLe thels Sndings (rouen
i in their strategic roles as Opinio _
the mass media and in { g rion makers. And tird
ico’ i 1so includes other tools for 1
Mexico’s public sector a : o o
i i “citd ttention” programs and socia proce
including new “citizen & ; e o
i ions ine information access and © .

{ these innmovations combine : idst une
tqions as in the case of the Citizen Attention Office of Mexico s‘ﬂ?(;sm ali
socia’l program, Oportunidades, which each year receives mo;; ;r; e
tion reque?ts than the entire executive branch covereq it)y thz ds fo;
in 2006, Oportunidades received more than §7,000 “citizen : gx;a;;m o
informz;tion including complaints, in confrast to the 60,000 info

. . A7 34 , |
equests directed via the IEF _ .
’ this contrast suggests that informaiion access syster;}s that arec:;?lz -
ico’ -1 citizens can g
I ds of Mexico's lowest-income _
cally tailored to the nee 0 s ab
i d. In addition, the thousan ;

a very substantial deman : ot
oovgnment abuse that Mexicans file with state and federal human accan
zommissions also constitute a demand for a kfnd of transparer;c;; el
for one government agency to officially recognize thatb ti;e fff:(t Ith Z aooer

; i i “ ability.” (

i rights is a demand for “answer 2

e ana it o issions is limited to transparency—shining a

i i missions is limited 0 P :

of official human rights com ions 0 Lranspa shipine &

ublic spotlight by naming, investigating, and ver.1fy ing u:1t;zer:1 glgl ns. Hhere

?s little evidence that they have actually contributed to reducing

ights viclations or impunity.} . e

ngCl'aancres in the culture of transparency, in both sta_te and sgcigéards e

be meas;red not only in terms of changing expectations atr;l $ darts o

onenness but also in terms of attitades toward secrecy and the w;l " 0:%

?public information. Tolerance for official secrecy reflects t_he other ;amst

X : h practices are ag

i arency. Now that such p :
coin of the culture of transp at sucl : o
?1'11e law, when will they be seen and treated as illegitimate violations o e
e law, !
blic trust? In other words, if we understand the culture of tran-sparen Cyon
u i ' - . - Can "
I;rounded in actual practices, change will be slow if functionaries
tinue to reject the new norms with impunity.

Conclusion

jon 1l i icet ico inform
How does the experience of information rights i practice in Me};{;l(; o
our understanding of the right to know? This brings us back to proacer
context, in which the right to know is both an instrument that the pu
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use as wiell as a “safeguard,” in the sense of a mechanism that can
the pu?hc from abuses of power. From this perspective, one of thie::)mtef:t
potential effects of the right to know unfolds in an arena t1hat is imy n}ﬁlﬂ
to measure with precision, involving those abuses of power that do 5013‘5},1} .
pen. thanks to the risk of scandal and possible formal or informal san(;t' -
We _also need to recognize that the term “safeguard”—in Spanish o,
dado, literally meaning “padlock™—has multiple meanings Logks &rr-; tca’;_
whose effectiveness depends greatly on those who depigylthem Fi too ;
for_emos{, one has to find the key and know how to use it. So far, 'on:S faﬁd
main characj,teristics of practical experiences with transparency al';d theo ':rhe
o mf_ormauon access is that their impact depends both on the ca ac':lb t
exerc_:;se the right and on the capacity to act on the basis of the infgm;ii .
t_haz is made public. This is why the strength of any institutional safe IOZ{I
depgnds 1o & great extent on its place within the entire systern for thf oo
tgchon of citizens’ rights, just as any chain is only as strone as its weaim-
fink. When we consider the right to know in this context, its ?m act de; ZSI
greatly on the capacity of all the other public institutior;s whols)e rnisslf’f):n i
to promote and defend public accountability and the rule of law. e
To conclude, the effectiveness of the right to know also de ends
processes of learning, within both civil society and the public seI():t Tﬁn
fact thar 2 second generation of constitutional reforms moved fom?zl;‘rd ie
2007 1o raise Mexico’s minimum national standards for transparenc ind'n
gates that this process of learning has made advances in a short er}i’od 1’;'
time. '_Fhe translation of new official discourse into actual state practiges ho X
ever, is an arduous and contested process. The construction of an n ht“'!_
a long-term process, and the right to know is no exception. TR
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