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LESSONS FROM THE CITIZEN SUBMISSIONS ON
ENFORCEMENT MATTERS (CSEM) TO THE NORTH AMERICAN
COMMISSION FOR ENVIRONMENTAL COOPERATION (NACEC)

Raiil Pacheco-Vega *
Inger Weibust *
Jomathan Fox+

Introduction

In an era when citizen participation and democracy are inextricably interwoven, the
need to make the voices of concerned stakeholders heard is urgent. The rise of
the concept of “civil society” as a way of strengthening democracy has led to increased
academic research on the subject. Several questions remain unanswered, however.
How can envirorimental non-governmental organizations (ENGOs) best achieve their
aims? What are the challenges facing them in the international arena? And, more
importantly, where is it tHat NGOs can best catalyze actions and influence change?

This chapter assesses the effectiveness of 2 multilateral public institution cre-
ated in response to ENGOS, in part to serve as an interface with them, Created during the
North American Free Trade Agreement (NAFTA) debate in response to concerns ahout
the enforcement of national environmental laws, the Citizen Submission on Enforce-
ment Matters mechanism (CSEM) of the North American Commission for Environ-
mental Cooperation (NACEC or CEC) is a device that dormestic and transnational ENGOs
(and ENGO coalitions) are using to increase government accountability!

This study is guided by an overarching interest in the politics of North Amer-
_ ican integration. The research goal is to develop an empirical basis on whick to
explore the theoretical and applied aspects of civil society involvement in environ-
mental governance. We focus on how ENGOs use a trinational policy reform {the
CseM) designed to interface with civil society organizations. Built into the North
American Agreement on Environmental Cooperation, the CSEM was fashioned to
encourage compliance with existing national environmental laws, and thereby avoid
“races to the bottom” and “poliution havens.” In theory, this type of institutional re-
form should empower civil society organizations to hold nation-states accountable.

We are particularly interested in undertaking an independent assessment of three
key dimensions of the C$EM’s track record:

1. Which ENGOs have made use of this process and why?
2. Does this mechanism provide an opportunity for ENGOS to come together
and form transnational advocacy networks?

#* CIATEC, Mexico.

* Carleton University. Canada.

< University of California, Santa Cruz, United States.
! For a definition of accountability, see Fox {2003).
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3. What —if any— are the tangible impacts of the CSEM mechanism? .

This chapter offers a longitudinal analysis of the evolution of citizen submis-
sions,.analyzed in the context of the existing lterature on the CSEM. The empiri-
cal findings are analyzed i terms of their relevance for understanding issues of
transparency, accountability, and coalition dynamics.

Background: The Citizen Submission
on Enforcement Matters Mechanism (CSEM)

Citizen participation in North American environmental governance has ebbed

and flowed over the more than 15 vears since NAFTA created institutional channels

for policy engagement (Pacheco and Vega, 2003). Two mechanisms were specifically

designed to allow for citizen participation within the C£C: the first is the Joint

Public Advisory Committee (JPAC), a trinational advisory board comprised of citi-

zens from all three countries and from varied backgrounds (industry, academia,

non-governmental organizations). The second civi society interface is the Citizen
Submission on Enforcement Matters mechanisms {CSEM), based on Articles 14
and 15 of the North American Agreement on Environmental Cooperation (NAAEC),
NAFTA's environimental side agreement. This mechanism provides civil society orga-
nizations with the opportunity to play a “whistleblower” role. Any concerned citi-
zen from any of the three countries can prepare and present a submission to the
CEC Secretariat denouncing a country for failing to comply with its own environ-
mental laws (CEC, 2001} The CEC Secretariat’s Office of Submissions on Enforce-
ment Matters reviews the submission and assesses whethert actually warrants a
response from the concerned country? Figure 1 outlines the process.

While NACEC does not have supra-national regulatory autharity, factual records
provide a thorough investigation of alleged failures to enforce national environ-
mental laws. Seen from a transparency and accountability perspective, the thor-
oughness and due diligence required in generating a factual record helps estab-
iish a dielogue among non-state actors, governments, and the intergovernmental
authority in the hope that regulations and compliance may be improved.

An interesting feature of the CSEM mechanism is that citizens from any coun-
try can present 2 submission against any country. A Mexican citizen can denounce
incompliance with environmental regulation in Mexico, Canada, or the U.S., and
the same opportunity is afforded to American and Canadian citizens. This differs
from the labor side agreement, which requires complaints to be filed outside the
country concerned. Some submissions against Mexico have actually come from
Canadian and/or American ENGOs, and very recently, a submission against Canada
was brought by two Mexican ENGOs (SEM-07-003 Seal Hunting), although in Sep-
tember 2007 it was dismissed {CEC, 2007a). This behavior may sound reascnabie,

% At the time of writing {March 2006), Geoffrey Garver headed this office.
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as the perception appears to be that Mexican environmental standards are the
weakest of all three countries.

The CEC has been subject to substantial scrutiny particularly in the English-
language literature (Johnson and Beaulieu, 1996; Audley, 1997, Esty and Deere,
eds., 2002; Allen, 2003; Markell and Knox, eds., 2003; Gallagher, 2004). The Citizen
Submission on Enforcement Matters mechanism has also been fairly popular among
scholars of international law, international relations, and global environmental pal-
itics {MacCallum, 1997, Wyrick, 1999; Markeli, 2000; Powell, 2000; Tollefson, 2000;
Kibel, 2001; Knox, 2001; Mahant, 2001; Goldschmidt, 2002; Kibel, 2002; Environ-
mental Law Institute, 2003, Fitzmaurice, 2003; Markell, 2003; Wilson, 2003;
Wold et al., 2004; Yang, 2005; Markell, 2006, Lewis, 2007, Graubart, 2004, 2008).
However, despite the relatively sizeable amount of research that has been produced
around CSEM, little independent empirical analysis has been done.

Research Strategy and Methodology

The empirical basis for our research is comprised of data gathered from several
sources. Primary data is from one-on-one semi-structured interviews with represen-
tatives of environmental non-governmental organizations, government officials, and
other relevant stakeholders in Mexico, the United States, and Canada. Two of the
three resesrchers conducted team interviews at the NACEC office in Montreal in
the fall of 2004. Pacheco-Vega conducted additional interviews with NACEC offi-
cials in August 2007. Our primary data comes from phone interviews mainly with
Mexican and Canadian ENGOs, although we also used data from e-mail commu-
nications from U.S. ENGOs and academics. These interviewspvere transcribed and
in the case of Spanish-speaking interviewees, translated into English.

One analytical element should be discussed. Given the number of claims sub-
mitted to NACEC from its launch in 1995 to 2007 (63), we first chose to examine in
more detail the ones that led to the publication of a factual record, in other words,
that went through the entire process of NACEC scrutiny (13}, We conducted a lon-
gitudinal analysis of the annual number of submissions in their various stages
{closed, submitted, active, factual record) and then proceeded to examine 10 vears
of data based on these different stages. All 13 of the cases that reached the final
stage of producing a factual record were analyzed in depth, secking evidence of
coalitional dvnamics, transparency —or lack thereof— and accountability.

Theoretical Frameworks Applied to the Empirical Evidence

The C¢$EM is a trinational version of an approach that now has a long track record
at national levels: the use of demand-driven public information disclosure policies
to encourage non-governmental actors to engage in policy implementation oversight
{e.g, Fung, Graham. and Weil, 2007). One of the most popular environmental policy
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?nstruments aimed at devolving power to citizens through info
is t%fi poll_utant release and transfer registry (NGO).
o e_s:? znforn?anon-}liased environmental policy instruments are designed to pro
citizen activism through public dissemination of ; i fon,
i poliutant release informati
gzzc;e:rtl;d' cmz?ns can(mike use of these data to exert pressure on polluter:l;oijc;
eir emissions (Jobe, 1999; Howes 2001; Pach N

Antweiler and Harrison 2003, H i ? lex, 2003: Fiame et 2001
dr . ; Hlarrison and Antweiler, 2003. Harrison, Pacheco-

Veg;},l_anéi Wlnfzel'd, 2003; Hamilton, 2005; Pacheco-Vega, 20052 ZOG%b (2:022(i
o t}};s ecentrahz_e.d, actor-driven approach to oversight is qualitatively ,distz'ncjt-
e Ie more tra.chtzonal command-and-control, centralized approach. In the Us
po étlca science hf:_erature, this distinction js referred to as “fire alarms” (idec;ntr;i].
5{/3[ breéi;l—ng on citizen initiative) versus “police patrols” (centrally controlled)
t c Fﬁ ins and Schwartz, 1984 Siavelis, 2000). The CSEM can be considered onc;
S);zfe? ég géax;{n (Mc]Cubb;'ns and Schwartz, 1984 Lupla and McCubbins, 1994
relis, ; naustiala, 2004) that is inig i individual citi > .-
et o (o el itiated by either individua) citizens or inter-
N Ttoh undef'ta?e aél empirical assessment of the cspm mechanism, we build on

€ theoretica: and empirical literature on accountabili ,
tability and transparency (Fox
é};ad fr;\ggg ;ad‘;f, 19198; Clark, Fox, and Treakle, 2003; Fox, 2003 Trefkle Fo}x \ar?g
rk, - We also bring insighis from the ant ¢ ’ nsfer
Cla poliutant release and transf: -
istries body of work (Jobe, 1999 Howe i com, 2008
: : , : es, 2001; Antweiler and Harrison 2003,
Ha‘il;son and Agtvzelier, 2003; Harrison, Pacheco—\/éga, and Winfield 20(}:3) :
o .focrtct}c;uptab;hty ”c{e;:n be understood as “the process of holding actors "eSPO.nS]‘_
@ actions (Fox, 2003). Transparency is a rbut i o
Sor h oo ansparencs necessary but insufficient con-
- Answerability” is a key dimension of any definic:

. 3 y definition of th

?nherently contested concept of accountability. This goes beyond conventionai

rmation disclosure

?blli?, thefefore, falls somewhere in between a limited notion of transparency
makin ing i i i i :
(WhiCh%v e:qis(;u_"zg Im(i;ormatlon pu;bhc) and a stronger definition of accountability
oulc Include sanctions for those responsib i !
sible for non-
performance) (Fox, 2007h). ’ 0 Comphanc‘? Prpoer
Nom. . .

Cminzr;n sta;e a‘ctors can play a role in holding governments accountable by exe-
e g fomtonng activities (e.g,, Ensuring transparency) and ciemanding the arlswer-
: o golvem?'lental actors. Margaret Keck and Kathryn Siikink argue that
Tansnational coalitions of non-gove ivi co on

: ‘ernmental activists may atremnpr 1o | fl
prens ‘ y ot to influence an
&Ubg:;f;;te ;ctor to attempt to put pressure on their own governments (a model
e voornerang effect”) (1698). They write that “when channels between

3 . .
Although in a forthcoming book chapter, Fox questions this particular framework.
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the state and its domestic actors are blocked, the boomerang pattern of inﬂue}r;ge
characteristic of transnational networks may ocour: domestxc NGOs bypa§s their
state and directly search out international allies to try to bring pressure on their states
fr utside” (1998). .
UO?; :;i.rast t(o a boomerang effect (Risse-Kappen, 1995; Keck apci Slk}q;ek, 1'998,
1999), Weibust (2006) dubs the domestic ¢ivil society hypothesis faute 1 m(;euxi
French for “for want of anything better.” Faule de mieux argues that .locadlar'z na
tional ervironmental groups use the CSEM as an accountability tool against elrfown
national governments, because of a lack of access to or the unresponsiveness Oé:i(:-
tional political institutions. Where activists have access to effective dorgestlc rem;]es;
they will not use the international process. Domestic actors for_w om a too '
intemationsl forum is better than nothing will use the 1‘nternat101?al _procless. b
Weibust argues that the domestic legal or administrative remedies in place 'est
explain the pattern of use of the CSEM process. The srga]l nu'mber of ;a\s;s a_%_aur:s
the U.S. reflects the range and power of legal remedl‘es available to f. 1 ci Iie .
and NGOs, in particular legal provisions for citxzefw enforcement o émo{s}n a
environmental statutes. Conversely, the relatively higher rate of use by ang ians
and Mexicans reflects limited domestic recourse on issues of enfo_rc:ement an enbxil-
ronmental law in general (2006). The feute de mieux ﬁ'amewo'rk is also cimpara e
to the theoretical model of & second-order pressure transmission mlef_: az_ztlsi?ozz
proposed by Pacheco-Vega, whereby ENGOs v'vou_ic? use mternatlonaslbing ‘L;,ever
as a round-about” strategy to put pressure on zr?élvzduai actors (ZQOd. d c§> ) r;
in Pacheco-Vega's model, pressure transmission is more specific to individual acto
rather than complete nations.

What Does the Literature Say about the Citizen Submission
On Enforcement Matters?

The C$EM is frequently viewed as a model institution for citizen participation in
North American environmental policy, although ot}?er CE‘C-relate&‘ megr.im;? aiz
also considered part and parcel of the public participation toolkit év:il ?b e r
ENGOs (Hogenboom, 1996; Rugman, Kirton et al., 1999; Warick, 12199,2032. a:SueZ
Esty et a eds., 2000: Goldschmidt, 2002 Kirton and M_aclaren, eds., : San
chez, 2002: Fitzmaurice, 2003; Wilson, 2003; Yang, 2005). o
The CSEMs public participation mechanism can be compa'm& t the 19- ;g{) 31)1)5;
Convention on Access to Information and Environmental Justice (Fitzmaurice, .

ang ant jau Hi 1 11 g WO 12} an inter-
Boomersng end fu te df' 1gux are disfinct, in lhat buomeran ks t]’ll’ﬁ gl’l shammg before
i 121 ad pEazs Ll ITH I S
i a £ (3 ¢ does not an internationai au ) asc no ro;
il aience. Faule de . assume tional d ENCe, & d ribe: et
i sna H I MCChanIsnm is H Y dOmESU groups, m\«oibeme -
ansnaticna PUDICs. h 18T one wherelr (i O] withe b nt of trans
1ztiona; TOUPS, TUIN to an internaticnal foram deCalise ()[ the madequacy of dOIIleSUC measures. There
$ DOOINIETE 1g nere be Callse LhCIC i8 N0 assumptior OE a ttansnatzonal shammg process
5o QIMIeT ; ere, E:
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This convention is the Primary legal framework linking issues of intergenerational
justice and the right to access to environmental information with citizen partici-
pation, and is frequently considered the foundational international agreement for
encouraging the international replication of pollutant release and transfer registries
{Pacheco and Nemetz, 2001; Harrison, Pacheco-\f’ega, and Winfield, 2003; Pa-
checo-Vega, 20054, 2005b).

So fay; evaluations of the csem process have been limited to assessments of insti-
tutional design, without the use of any field-based empirical data {except for Grau-
bart, 2008). Different authors propose a variety of evaluation criteria depending on
whether the CSEM is successful at achieving the objectives set out in the NaagC,
whether it is actually improving the environment, or whether it is empowering cit-
izens of all three countries. Paguin, Mayrand, and Shert (2004) propose two criteria
for evaluation. The first indicator would be the impact of the citizen submission
on levels of environmental enforcement by Canada, U.S., and Mexico. We argue
that this would be basically impossible ta do in Canada because of the very limited
information available on enforcement, particularly over time. The second criteri-
on would take into account the leve! of satisfaction of its main stakeholders, From
an empirical perspective, this criterion could be more easily tested {using surveys,
in-depth interviews, and other qualitative methods).

Markell {2006} uses the procedural justice framework 6 examine the citizen sub-
missions mechanism; his work is primarily theoretical, though he calls for a Sy~
tematic, empirical analysis of the csem process. In this research, we foliow up on
Markell's suggestion by examining two of his questions: first, why have more 1 S,
ENGOs not used the csgm mechanism, and why have Canada ar Mexico's submis-
sions not declined in the same fashion?

Another theoretical analysis uses a “basic needs” versus “postmaterialist values”
framework to examine citizen submissions from 1995 to 2001, where “basic needs”
refers to issues of pollution, whereas climate change is seen as a postrnaterialist
value (the distinction offered seems a bit overdone) (Mahant, 2001). Fitzmaurice
finds that the effectiveness of the CSEM as a public participation mechanism i
limited due to the narrow scope of its mandate.

NAFTA Chapter 11 Investment Provisions provide for an interesting contrast with
CSEM. While these two NAETA dispute resolution processes are actually mirror
images, CSEM generates public information. However, the cseag mechanism has
no actual regulatory compliance implications, while Chapter 11 is largely secret but
does have regulatory implications. Studies of NAFTAS Chapter 11 nclude Arturo
Borja-Tamayo’s two-leve) game analysis of the Metalelad case in Guadalcézar, San
Luis Potosf, Mexico {2001) and Fernando Bejarano Gonzélez's assessment of the
relevance of NAFTA's Chapter 11 for environmental Issues (2003}

Most studies of the csem mechanism have been primarily cross-sectional. For
example, Kibel's early work focused primarify on the earliest case of citizen submis-
sions, the Cozumel reef case (SEM-96-001, filed January 17, 1994, with the factual
record released Qctober 24, 1997). This case is also popular in the fiterature as it is
highly touted as the most successful (and effective) case of a citizen submission. The
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submission led to the creation of a management plan for the coral reef. Further-
more, the scope of the project proposed was substantially narrowed (Wyrick, 1999;
Markeli, 2000; Tollefson, 2000; Kibel, 2001; Knox, 2001; Kibel, 2002; Kirton and
Maclaren. eds., 2002; Markell. 2003; Markell and Knox, eds., 2003).5

Graubart's study (2004) was based on a rather small number of phone interviews
with key informants. His article offers an important contribution by using the notfon
of quasi-judiciary transnational activities. The fields of international relations and
international law rarely overlap, and his analysis offers a stepping stone toward an in-
terdisciplinary view of CSEM from both perspectives.

Graubart's analysis (2004, Table 1, 333), while rather subjective {qualifying degrees
of political effort, CEC support, and results without providing an independent em-
pirical besis for evaluation), is still very interesting. He expanded his analysis in a
2008 book, aithough the empirical evidence does not prove very compeiling.

Wold, Ritchie, et al. argue that the CSEM process has been weakened by the CzG
Secretariat and the United States government’s role in limiting its reach, leading
to a reduced frequency in the use of citizen submissions by U.S. ENGOs {Wold, Ritchie
et al,, 2004).¢ The authors blame two main factors: first, that in some cases, the Se-
cretariat has very narrowly defined the scope of citizen submissions. And second, the
Submission on Enforcement Matters or SEM unit is not supposed to investigate broad
patterns of non-enforcement (also called systematic failure to enforce). We could
think that both these elements are part and parcel of a broader issue: the Secretariar’s
inability to provide an authoritative opinion on whether national environmental law
enforcement is failing. If the scope of investigation is too narrow, then there is no
way the Secretariat’s SEM unit can investigate broad patterns of non-enforcement.

Mitchell analyzes the CEC process from what he terms an actor-based and re-
sults-based perspective (2006). Using data from 55 submissigns (from 1995 to
May 23, 2006), he divides his analysis in demographic categories (submission loca-
tion, environmental issue, and submitter} and a more in-depth examination of two
submissions: $EM-97-002 (Rio Magdalena) and SEM-98-007 {Metales ¥ Derivados).
He chooses these submissions arbitrarily to assess “whether procedural efficiency
has been obtained...and whether the outcome has been satisfactory” (2006: 306).

While several authors have outlined the basic design flaws of the GSEM process,
they rarely highlight the inherent evolutionary challenges facing NAAEC. Many would
like 1o believe that NAAEC is barely in its adolescence (13 years after signing the agree-
ment}.” However, the truth is that many of the internal challenges facing NAAEC
reflect not only inherent design flaws, but also governments’ unwillingness to let the

* It should be noted, however, that none of these works is based on actual fieldwork in the Cozumel
region.

© As the lead author of the only submission that has led to a factual record against the U.S., Professor Wold
has an auihorltative, insider view of the process.

* The World Bank Inspection Panel citizen claims process has striking similarities to the CsEm. The
mechanism arose from nen-governmental pressure to increase World Bank accountability to citizens
of borrowing countries (Fox and Brown, eds.. 1998; Glark, Fox, and Trezkle, 2003).
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Secretariat proceed independently and to let the submi
even within the formal confines of it official mandate. As Blair indicates, “just wi

it [the citizen submission process] was beginning to perform as it was i : J‘-‘;“(‘; “E“
parties decidei‘ci to try to rein it in” (Blair, 2003: 31 ). e e

Baustiala’s theoretical perspective (1995, 1996, and 2004} {(fre-alerms v

pol;ce‘-patrols framework) is perhaps the closest to the frameworks we s fwem}:is
a(%opmon side of the citizen submissions. However, Raustiala’s analysesud:alor e
with the_use ——and lack of use-— of citizen submissions, as opposed to our ”;?1’_6
of coalitional dynamics, transparency, and accountabiiftv.s e

Our Empirjcal Findings

; . iy
(ilut h1'es-earch contributes hoth empirically and theoretically to the growing literature
;CJ e impact of transparency reforms on national policy development. These re-
OIms try to use citizen action and transparency to en

to change their approach to environmental policy-making during different ha
of the policy process. We are particularly interested in how trar?sparencx: rgf e
such as ‘the GSEM influence enforcement of domestic environmental [aws Ol"ms
In this section, we divide the analysis into four parts, We firt lock at th.e CSEM
numbers. In doing so, we look at al] subrnissions between 1995 and Se temb-er 2{}0:'
Our lf)ngitudinal analysis attempts to discern trends (e.g., 'behavioll')a] atterns cif
submitters, processing times, responses by the parties and the Secretanlaitj etc.). We
thgn proceed to examine evidence of increase in accountability and trar;s a;‘e-ncv
Thzrdly We examine instances of potential binational or trinational coalition iuﬂdin’c;
in t}.1e cases under study Since one of the most relevant results of our research ro’b
ect is an analysis of potential coalition-building dynamics, we focus prin“arili ojz;
thosse subrnissions that have either a binational or a trinational coalition b;hz‘z{a it
Finally, we examine the use of pollutant release and transfer registries and com.
pare it with the use of citizen submissions on enforcement matt:rs The prelimi-
nary framework laid out in this section gave us a starting point to bégin afalvzinc
CSEM as a transparency reform. More empirical work remained to be donc; in th‘c
area, which was to be completed in the first half of 2008, )

Quantitative Analysis

IOgL;r_quaréf:ltatwe analysis is mostly longitudinal. We examined alj submissions from
2 to deptember 30, 2007, Yearly data on the number of submissions, parties
concemed, outcomes and current status of each submission was recorded in 2

8 The 1 ] .
This being said, we do examine who uses CSEM and why.
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dataser. We calculated the average time from the moment a submission is filed to
when a final decision is reached. _ .

A longitudinal study allows us to try to correlate pa‘rtzcuiar. events to speci Cf out-
comes. We could expect, for instance, that, over a period of time, the pattern o czgl-
zen sudbmissions would follow the lead of transparency reforms. Fo_r example, t e
2002 General Law on Transparency and Access to Public inforr_natm? (LGT.AIP}- in
Menxico should have paved the road for ENGOs to use information-dissemination
approaches (o pul pressure on governments and polluters. From anoléher perts;t)}izt
tive, if the faute de mieux hypothesis (Weibust, 2006) held, we would expec x
the implementation of Mexico's transparency law (LGTAIP), beginning in 2003, wou
result in more responses from Mexico being openly discussed.

Giobal Trends

Our initial quantitative assessment of records was undertaken'in November 2004,
when only 43 submissions had been filed (1995-2004). In a five-year span (1999-
2004), U.S. xGOs filed three submissions against the US government (Pa-ch.eco—
Vega, 2005a}. This raises the question of why so few U.S. ENGOs file su?)rrussunr\.si
Given that U.S. ENGOs were so vocal about the need to strengthen environmenta
standards in Mexico and Canada, it would seem natural that they would make n}m}or.e
frequent use of a mechanism that was put in placl:e precisely as a response to ttiz:
concerns. But given that this is not the case, this phenomenon poses a ques
worth exploring.

%
FIGURE 2

ToraL NUMBER OF SUBMISSIONS AGAINST EACH PARTY (1995-Nowv. 2004)

oD

Number of submissions

1995 1996 1997 1998 1599 2000 2001 2002 2003 2004

Year

us. |

) Mexico

’ B2 Canada

Source: Own calculations based on NACEC' SEM data.
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Interestingly enough, 20 additional submissions were filed in the three vears
after we first submitted the proposal to the Inter-institutional Program for Studies
of the North American Region (PIERAN). If we consider that this growth in sub-
missions represents an overall increase of almost 50 percent (from 43 10 63), the
mechanism appeals to have increased in popularity and relevance over the vears.
The fact that 20 submissions were filed from 2004 o 2007 means that the same
number of submissions were tiled from 1995 t0 1998 and from 1999 to 2003, an
average of about 20 every four years or so.

The most recent quantitative assessment we undertook was September 2007
(although we intended to expand with data from September 2007 onward for the
finaj research outputs). While we included all subrmnissions that led o a facrual record
in subsequent tables, for comparative purposes we limited our analysis of procedures
through time to the period August 1, 1997 to September 30, 2006. We looked at how
many submissions continued the process, how many were dismissed DriOr to a re-
sponse from a Party (e.g. when the submission did not fully comply with Articles
14/15), the number of final factua] records compieted, and other interesting trends.

It should be borne in mind that jt is hard to untangle the two main elements
that quantitative data offer, First, data focused on factual records produced can
offer insights into the organizational challenges facing NACEC and specificaily the
SEM unit. If submissions take 2 long time to process, it may be not only because of
the complex nature of the submission but also due to understaffing, Funding has
already been discussed as » chailenge to the survival of the NACEC Secretariat, so it
is not uniikely that the SEM unit staff has been historically overwhelmed with the
sheer amount of work required to create a factual record 9

Second, the data can offer some degree of insight into Enco behavior. How-
ever, this may be difficult because, while the number of submissions may be asso-
ciated with ENGOs abilities to file a complete and strong submission, in some cases,
the submission may be robust, but the issue does pot warrant further investigation,
At any rate, some interesting patterns can he seen here.

By our calculations, 48 submissions were filed in the period under study but
only 11 factual records were produced (22 percent). While a vast majority of the
submissions continued the process after being filed (38 out of 48, or 79 percent},
24 were dismissed before requiring a Party response and nine after the Party’s
response. It is a bit worrisome to find that 21 submissions warranted a factigl
record and only 11 records were produced and published during the period.1? A
independent assessment of the validity of the criteria used to dismiss ca
essary, but lies beyond the scope of this study.

The overall number of submissions declined in 2005 and 2506, However, the
average number of submissions filed peryear is 4.8.1 Four out of each of those five

ses is nec-

? However, we do intend to Investigate why delays are so dramatic,
"It is nateworthy that some of these factual records are in draft form. However, this issue does speak
to the need to increase the institutional capacity of the $2M unit to handle 2 large number of cases.
*I These numbers will be rounded 4p to the next integer for sbvigus reasons,
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FIGURE 3
SUBMISSIONS FILED AGAINST EACH PARTY (AUG. 1997-SEpT, 2006)
AnD Factual BECORDS PRODUCED

w

1998 ‘ j999 , 2000 ‘ 2001 2002 2003 2004 2005 2006

3
| B8 Submissions received (Fled) [ Final factual records compieted |

ScuUrcE: Gwn calculations based on NACECs SEM data (NAELP vel. 9, 19 and 23).

FIGuRs 4
SUBMISSIONS FILED AGAINST EACH PARTY (AUG. 1997-SEPT. 2006)
AND NUMBER THAT WARRANTED A FACTUAL RECBRD

~}
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Nuber of subrisstons
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N
w3
¥

; BB Submissions received (filed) Final faciual records completed l

] ions | ACEC! ¢ ol. 9, 19 and 23}
SourCE: Own calculations hased on NACEC's SEM data {NAELP vo
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FIGURE 5
SUBMISSIONS AGAINST EacH Party (Auc. 1997-SepT. 2006)
TrAT CONTINUED THE PROCESS AFTER SuaMIssion

I
-

Canada BUS, Mexico

w
4

Number of submissions

1998 1999

2000 2000 2002 2003 | 2004 | 2005

SOURCE: Own calculations based on NACEC's sEm data (NAELP vol. 3, 19 and 23).

submissions continue the process after being filed, and the Secretariat was able
to produce and publicly release at least one factual record per year.

Itis interesting to look at vears like 1998, when only one out of seven submissions
warranted a factual record, whereas in other years, all submissions warranted 2 factual
record (1999, 2001, and 2003). A more detailed examination would be necessary
to infer whether these cases were special because of the nature of the issue at stake,
the nature of the submitters, or other external factors.

Clearly, if we iook at the number of submissions filed, we can see that the major-
ity have been filed against Canada and Mexico. However, out of seven submissions
against the United States after 1996 (that is, 1997-2006), three were dismissed
after the Party's response and only one factual record concerning the Party was
produced and publicly released.

it is somewhat surprising to see how many cases against Mexico were dismissed
before the Secretariat even requested a response from the Party. The only vears in
the period when no file was dismissed were 1997 and 2006, though we find no
clear factors that can explain this. Sixteen submissions had been dismissed at this
stage. As of this writing, we cannot say whether the ENGOs filing the submission
did not fully comply with the requirements of Articles 14/15, whether the matter

was subject to judiciary review, or whether other factors played a role.
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FiGURE 6
§ ] N
CagEs DIsMISSED BEFORE MEXICO'S RESPONSE TO THE FILED SUBMISSION
(AUG. 1997-SEPT. 2006)

R

MNumber of cases

1997 1998 1989 20006 - 2001 2002 2003 2004 2008 2006

SouURCE: Own calculations based on NACEC's $EM data (NAELP vol. 9, 19 and 23).

Factual Records

At the time of this writing (September 2007), the NacEC SEM ofﬁcel* had rg%ease%
a total of 13 factual records. Our calculations show that six factua ?re'cotlé ;tc:fer;
cerned Canada, six concemed Mexico, and only one §oz?cem§d the Lm;e ; at ai
We also calculated the time that it took from submission to release of a factu
aple 1} _
recSZf';;?iLte;esting patterns emerge from ciost?r examination of th_e c:f\sde Pj(t)—
terns. First, the cases with the shortest and longest time lags are both algamst e:: 0;;
The Cozumel case took only 1.75 vears. However, the Rn’) Magdalena {ér;e aic; 9
6.75. The average time for a factual record against Canadais 4.5 gej;s an S glmer-
Mexico, 4.4 years; whereas, the time for the‘ only U.S. cased\f&?as _. }re?}l;e. Inter
estingly, the number of factual records against Canada an hMemci ;sh Gthesi;
despite popular concerns that Mexico cquld bea poliutlc')n a;en yp thess
that led to the creation of NACEG in the first placewf we f;md that .ca'zseis are ii s
ikely to be brought against Canada as agzainst Mexico. Not surpnmrl;gy, an1 ;:;d
sistent with our hypothesis, we find that only one factual recordfh:;s feen zi et ved
concerning the United States. This could be. also t}fe resu]t-o t1 e atctbe ; the
domestic political and regulatory environment in the U.S. allows EL\GSS c:}i betier
positioned to use domestic lobbying strategies father thfm a second-order
anism (Pacheco-Vega, 2005a) or the faute de mieux {Weibust, :2006). o
If we simultanecusly examine both the geographical area of interest in t ezsu .
mission and the issue area at hand, we can discern interesting previously unexplore
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TABLE 1
TIME FOR FacTuaL RECoRDS 10 Be RELEASED
By NvACEC (1995-September 2007)

— _ N
Year Year Lag Target
Title Case ID filed released  {years) country
—
Cozumel SEM-96-001 1956 1867 1.73 Mexico
BC Hydro SEM-97-001 1997 2000 316 Canada
Metales y Derivados  sEm-98-007 1998 2062 3.33 Mexico
BC Logging SEM-00-004 2000 2003 3.4 Canada
Migratory Birds SEM-99-002 1999 2003 3.41 U s
Molymex 1T SEM-00-005 2000 2004 45 Mexico
Aguanova SEM-98-0G06 1998 2003 4.66 Mexico
Pulp and Paper SEM-02-003 2002 2007 475 Canada
Ontario Logging SEM-02-001 2002 2067 5.00 Canada
BC Mining SEM-98-004 1998 2003 5.14 Canada
Tarahumara SEM-00-006 2000 2006 5.5 Mexico
Oldman River I1 SEM-97-006 1997 2003 3.83 Canada
Rio Magdalena SEM-97-002 1997 2003 675 Mexico
—_—— e

SOURCE: Qur own ealeulations based on CEC reported data,

patterns. If certain issues are deemed relevant in specific jurisdictions and not in
others, we can infer that the number of submissions may increase.

Table 3 shows a breakdown of the factual records to date by issue area. First,
of the six submissions against Mexico, three (50 percent) are specificallv related to
toxic chemicals management, while one (16.6 percent) focuses on wastewater manage-
ment, one (16.6 percent) emphasizes forest management issues and one (16,6 per-
cent} centers on environmental impact assessmerits. Coincidentally, the chernicals- and
wastewater-focused submissions all come from northern states in Mexico, known
for their maquila industries {Sonora and Chihuahua), with three from the industria)
state of Sonora.

It is interesting to note that the issues that weigh the most (e.g that generate
both citizen submissions and are allowed to advance to the factual record stage)
are related to human health. Almost 50 percent of the total factual records are
related to issues of industrial pollution (chemicals and wastewater), and if we con-
sider that environmenta] impact assessment is an activity whose main purpose is
to protect humans from negative impacts, then we can clearly see that almost 80
percent of all the factual records are associated with negative effects on human
health. This is a very relevant finding, consistent with other empirical studies of
ENGO behavior. Issues that galvanize public opinion tend to attract more attention.
Toxic chemicals, wastewater, and environmental impact are thus more likely to be
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TABLE 2
FacTuaL BECORDS RELEASED BY NACEC (1995-SEPT. 2007)
By GEQGRAPHICAL AREA OF INFLUENCE AND ISSUE AREA

Geographical — Environmental

Title Party File ID Area Issue
BC Logging Canada  $8M-00-004 BC ‘ I;orestry
Ontario 'Lc;gging Canada  s2Mm-02-001 Ontario c(;resty .
Pulp and Paper Canada  sEM-02-003 Several emica
- 3‘ provinces |
M-G7- ; Environmenta
BC Hydro Canada  sEM-57-001  BC —
i 7 Environmental
Oldman River I Canada SEM-97-006 Alberta -
BC Mining Canada  38M-98-004 BC ggemiizﬁ
Molymex 11 Mexico sEm-00-005 Son_ora em :
:I_"‘"E_I/LIUTKIB Mexice SEM-00-006 Chlhuahu; Eorgs;rrylmentai
draf i fC : : - ) - t 00 nwr
Cozumel Mexico SEM-96-C01 Quintana o
Rio Magdalena Mexico  $EM-97-002 gonora &:i::ztz
‘ Texi -98-006 onora
Aguanova Mexico SEM-98-0 6 0 :
1\";2;3?65 ¥ Mexico  $EM-98-007 Tijuana Chemicals
\=§‘D§;Z§C§irés United SEM-99-002 Three countries Envimnmentai
e States impact

SOURCE: Own analysis.

TABLE 3 )
FacTuAL RECORDS RELEASED BY NACEC (1995-SEPT. 2007)

-I'YssueAr;z " Mexico U. 8. Canada Total
e e e X :
Forestry 1 g : ;
Chemicals 2 ! 2 :
Environmental impact 1 ; : :
Wastewater 2

6 i 6 13

SouRCE: Own calculations.
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issues that ENGOs will try to mobilize around. Frequently, these same EnGos will
lobby against polluting industries.

Two cases that led to the publication of factual records have been widel
cussed in the academic literature. The Metales
Yang examines in detail {2005). Cozume] is
popular, too (Kibel, 2001).

v dis-
es y Derivados case is the first, which
the second case and has praven to be

Active Files

Figure 7 provides a breakdown of the status of active files at the time of this writing.

It is interesting to note that Mexico is the target of 66.7 percent of the tota] active
submissions, and that 50 percent of the cases in which a factual record is war-
ranted are against Mexico {(Environmental Poliution in Hermosillo 11 and Lake
Chapala I1}. Of the remaining files, 25 percent target Canada (one case, Species
at Risk), and 25 percent, the United States {one case, Coal-fire Power Plants). The

latter is the first in almost a decade against the U.S. that has warranted the devel-
opment of a factual record.

FIGURe 7

TOTAL NUMBER OF ACTIVE SUBMISSIONS AGAINST FACH PARTY (1995-SEPT. 2007)

Re-submit

Request for information

Factual record warranted

.

Consideration of
factual record

Comments from another
party

[

S

Number of submissions

SOURCE: Own calculations hased on NACECS SEM data.
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It is important to note that the high mumber of va.farrf_mteé factuzal recorfig (tliiosz
cases where the subimission warrants further investigation) or un_cier con51der§ ho
{where a final decision is pending on whether the Secretar.lat will proclfe DWR .ta
facmal record} speaks to the relevance of the environmental issues at sta ce. hespz ?
the high number of closed cases (40), the cases that have gone as far 1];; the pYS
cess as to warrant a factual record {or are deemed impprtant eno.ug}ifto :a contsg t
ered) really highlight the importance of the process in and of itself. E;:GOsd a?e
cheose o r;ainsta"i‘:ingiy submmit & full citizen submission and fqllow up toht e ﬁn ©
qguite aware that the process is time- and resource-consuming, and that t-];;?or
come may not even be satisfactory to the non-governmental group responsi o
submitting. However, apparently, these ENGOs seem to value the process since
issues under discussion negatively affect them.

Closed Cases

Closed cases have generated little research so far. They wou-Id prov;dﬁ a nch datisgf
ic examine the reasons behind the effectiveness and/or féllure (L the -c1tlz.e£nissn0t
mission process. If an ENGO wants to know what worked in a su mlismz; i s nt
onlv useful to look at those that have led to a fact.uai record but also : 08 X
were dismissed and the reasons for dismissal. \?ancli {2999)” makes re erer.u:?bl
several closed submissions, arguing that two types of attlack.sl are not pe_rrrusscl1 {e
under NAAEC Articles 14/15: attacks on industry and on individuals. We intend to
explore this issue further in our research.

implications of Our Analysis

i rs. Fi itudinal
Our analysis extends previous works in two ways. First, we undertake a longit
antitain ; i in trends over time. We could
quantitative analysis, which allows us to discern certain i
expect that, as time went by (and experience was gained), ;JSE;M processses *\:fu -
y I ftuti ing by both EnGOs and the CEC Secretaria -
been expedited. Institutional leaming by . Sz -
i i 7 sions {on the
cifically the SEM unit) could potentially improve the qutahty.gf ;submls {
ENGO side) and the processing speed (on the Secretar%at sice) oo
Second, our analysis is enhanced through interviews with ENGO represenéa hvecsmi
CEC staif. Previous analyses of specific cases such as Metales y Denvadof and the }u ;
mechanism in general have lacked interview data {as Mitchell clearly s_iﬁltes 12 !
article [20061}.12 Our work includes some interviews, but more are st;1 nee: e_t.v
In qﬁantitati\re terms, Mexico is the Party that has been _target(?d t e] ?SJO-HSJ{
of times by citizen submissions. From an outsider’s point of view, this could be ju

i N0l a sn 1 Y OT Ument sources T nv analyses of
3 all shoricom 1 Rely g C g Y

i i T H soiei G d() t reatly hinders a

e35. Interviews with govermment o fic IE]S, ENGO 1eptesentat1ves. and Secretariat Staff allow us

ko] L{"IdS.S;qxld S0W 1\3‘- }313‘615 view the process and whether ey deezn i eHeCtl <,

i v
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aresult of generalized perceptions of weak enforcement and latitude in the appli-
cation of Mexican environmental laws, The mere creation of CSEM was a result of
fears of a combined pollution haven/race-to-the-bottom
comments by Mexican industry re

are quite worrisome, as are some o

effect. However, scme
presentatives at the 2000 Workshop on csem
f the responses from the Party itself. Two exam-
by Daniel Basurto (a lawyer who represents
» and who has frequently lobbied against the Mexican pollutant

or PRTR), 3 as quoted in the text of the proceedings:

Daniel Basurto argued that the entity analyzing the submission must have some discre-
tionary power, although with lega! limitations on that
to the Parties and avoid 2n undue restriction of their rig

relatively unserious or unprofessicnal

submitters could make fraudulent use of Articles
14 and 15 to challenge a given action

or activity, thereby vitiating the process.

In this regard, Carla Shert stated that bursuant to the NAAEC, any person or organization
without government ties and resident in North America may use the citizen submissicn
process, and asserted that there has been 1o case in which & submitter under the naazc
was unqualified or acted in bad faith. Submissions are dismissed if their content does
not meet the requirements of the NAAEC, (CEC 2000a: 5)

Another industry representative, Hector Sepulveda (at the time of this writing,
a member of the Joint Public Advisory Committee, jpac), also made S0me worrisome
comments regarding transparency, Among his suggestions:

* Submitter should have to demonstrate its moral and economic solvency.
® Industry-confidential information should be protected.

® There should be 3 possibility of holding other groups (industry or NGOs)
responsible for failure to enforce the Jaw. {CEC 2000a: &)

Both sets of comments highlight the interest of Mexican industry in reducing

transparency and accountability through the citizen submissions process. There is
little doubt that Mexican government officials and industry representatives have
worked hard at undermining the process through time. In a country that has tradi-
tionally lacked transparency, this should not come as & surprise. However, without
the support of government otficials and industry representatives, this will continue
to be an uphill battle for the Secretariat, the SEM unit, and environmental non-gov-
ernmental organizations. Therefore, unless there is support from all parties and
stakeholders involved, the csen will continue to be a toothless process, 14

12 This is quite a paradox, as Basurto has been both 4 rep
of the Consultative Group of the North American Pol

1% Although the aforementioned insights pertain to som
proposal {the desire of business to undermine the proc
s an insight gained through feldwork.

resentative of Mexico on JpAG and 2 member
lutant Release and Transfer Registry Project.
ething we had not intended to inclyde in the
ess}, we believe it is worth mentioning, as this
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Who Uses CSEM and Why?

There are various ways in which ENGOs use CSEM. It can be u.secglas.a m;;i;:;isr;
for citizen participation and aiso}jo ;gfzrease transparency. Finaily, in a ’
foster cress-border coalition building. o
canlrzogsé;i;ag, chises against Mexico have been filed by firms or mdmcéua}s (i3af§;;
cent of cases} or one or more Mexican NGOs (60 percent of cases): Easc(ejs gdl )
Canada have been brought by individuals {12 percent} aln& exclus;ve yf ana 15; :
NGO cozlitions (4] percent). In 47 percent of cases against Canada, a orelgﬁep
transnational NGO was listed among the submitters, .although tbltasehgr(;?prsr agclub
ally do not play a leading role in advancing the sub_mlssmn. :\?\thz_eé e :;tid b
(UJ.S.} has not been invelved in bringing cases against the U.S., it has p p
i ses against Canada. !’ ‘ o
" t,ff}&}rr;sncga;izsnjgstic NGOs, an even smaller number are resgons;]:;lle fora ges;gﬁf;
cant proportion of cases. In Canada, the Sierra Leggl .De['jenslel Fz}h ascj';es 2o
of seven submissions. !¢ It represents Ehe \GO corflhiltotr}l;n{jas O(Ctgsszooé} in e
/en ca X ainst Canada and one is again S. : : s
Z;iic f‘zeeilcsox Zfeapgerson, Domingo Gutiérrez Mendivil, has bro_ugj];t sev_en ;a:zso. 13’
Most cases against the U.S. have been brought by c’iomest]c‘ merica L inj
often with support from Canedian or Mexican NGos. Of the nine ca;z;,] 1::tain
clude at least one foreign NGO. {The two cases brought by corporations .t aspbein
to the Methanex case, which did not go to a fact_ual record becguse )1 ;:; mewﬁﬁ
examined through NaFTA's Chapter 11 process for mves'tor p;oteétlg)ng;) Somewhat
surprisingly, the American NGOs using the process against the t.SL; ot Incude
the Group of Seven major environmental NGOs that were most Eiﬂ)le > of the
creation of 2 Commission for Environzgent?i Cf{}p}::oti:?.\%?zspmme Teasons
for not using the process are discussed at length elow. at is o “;ere e
NGOs that have used the process include more radical groupings i were el
mently to NAFTA, such as Friends of Earth.'s In gengra}, NGOs bringing
ii:?é;?i:tsf}fe U.S. have been smaller groups without a national presence.

Transparency and Accountability

‘ i iv I to
Substantial issues have hampered the ability of CSEM t0 be an effectzedszgﬂed
enhance transparency and accountability of each national government.

vdro :‘srw&iE??»GGi) Ontario Logging (SEM-02-001), and Omari;) IéoggingIIJ[ {SEn.fJ—(I)i‘r‘-((S);),a)Oaf
4 Power Pl : 1-005 i i M-02-001), Ontario Logging M-04-

ired Power Plants (SEM-04-005), Ontario Logging {SEM 0
006 ijp ac;iie;’api:r (SEM-02-003), BC Hydro {5EM-97-001}, BC Mining (SEM-98-004}, and BC
Logging (SEM-00-004). ) N

37 ]{? gg‘ni ihr’szm14{}0—001), Molymex II (SEM-00-005), Cytrar 1 {SEM-98-003), Cytrarciil (SEI.»i 01 0?12}

. lCl\ g] { ‘:\EL\*;AQSAOO(:}, Environmenta! Poliution in Hermosillo T (sEM-04-002), and Environmer
Pollution in Hetmosillo 11 (5504-05-003).

I8 Great Lakes (SEM-98-0031

LRCH
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review of the text of some of the comments of each Party to specific factual records
indicates a clear intent to limir the scope of the examination of particular cases,
thus limiting the ability of NACEC and ¢sEa to provide an independe
tion of the failure to enforce domestic environmental laws.

Just as an example, we present the comments below, excerpts from the BC Hydro
factual record. These are some of the comment
(which was not the target country):

nt examina-

s by the Mexican government

By requesting additional information from the Submitters, including information

relat-
ing to the Response of the Party, the Secretariat overstepped its authority under the NAAEC,

which does not provide for such a possibility. ... By acting in this way, the Secretariat

xpand on the eriginal content of their Sub-
mission, as they did, as well as to contest the arguments contained in the Response of

the Party This procedure adopted by the Secretariat has no basis in the NAAEC nor [in] the
Guidelines.. . .In summary, it is clear that the Secretariat put procedures into practice

that have no basis, thereby vitiating the process contemplated in Articles 14 2nd 15 of the
NAAEC and its Guidelines. (CEC, 2000h: 295-296}

If we were to examine the other factual records, we would find a similar pattern,
whereby the countries not being targeted end up siding with the country under
scrutiny. This phenomenon is part and parce! of any country’s reaction 10 transna-
tional or domestic ENGO pressures. However, a larger issue is at stake here. [f coun-
tries feel that they can “bully” the NACEC Secretariat by questioning its authority
Or common sense in probing each case to the depth that NACEC and the sEM office
have done, then these countries are also sending a strong signal that their faith in
the CSEM mechanism is nil and, ultimately, that they are not interested in increasing
accountability and transparency. Considering that all three countries in North
America are democratic societies, this finding should be enough to make us shudder
with worry for the future of transparency and democracy.

A recent example of an attempt to trump the transparency of the csEa process
can be found in the text of Mexico’s response to SEM-05-001: pages 275 to 277
have been removed upon request of the Party (Mexico), While this obscuring of
the text falls within the legal terms of Articles 14/ I5, it does bring into question
whether Mexico s failing to provide information that i public and thus tailing to
enforce its transparency law (LGTAlR). Admittedly, it is not the purpase of Articles
14/15 to discern whether a Party is failing to enforce a transparency law. However,
if we agree that csEM is a transparency reform, then we have to admit that any
efforts on the part of a country to keep parts of a response or a submission confi-

dential will result in diminished transparency, thus rendering CSEM ineffective.

i

Coalitional Dynamics

We were interested in examining ENGO coalition ermergence, cﬁmamics, and im-
pact. We were particularly interested in trinational networks. In terms of policy impact,
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we examined how much muliilateral institution policy reforms really 1mpact-dqln(1§s~
tic politics and policy-making. Furthermore, we also contributed to theoretical dis
i fcitd countability
cussions on processes of citizen ac . .
For the coalitional dynamics component of our project, we undertoolk afiei:] :d
the theoretical construct of the “boomerang effect (Hochstet?er,_ZQDZ) {a sE a S"
by Pacheco-Vegz as the “first- and second-order pressure transmission mec Tamsma
?’3(}(}7?}, To this end. we included insights from the growing h;erature gg;\G; c;)‘er
gition-g)u;lid‘ing {(Princen and Finger, 1994; Ritchie, 1995; Wagner, | ; Legler,
2000: Wright, 2000}, o ' - e
Ak}mu:}i the CSEM process allows any individual or NGO resident in one ‘t}i})eir
three Parties to file submissions, in practice most cases arehﬁled ]13‘;] E\GOI:‘ agains her
: ' i icials indi any 1
{ ; tariat officials indicated that, although m
own governmenis. CEC Secret . : hough many NGOs
ission, i lity the case is usually broug ¥
may be attached to a submission, in reality A .
: i ert and Garver,
i i 7 d present truly collaborative efforts
a single NGO. Rarely do these reg o pobert and Carver,
: i his rul id be the recent U.S. Coal-fire
2004). An exception to this rule wou : 1 Po s
case Es‘?“fi«O#OOS} The submuission appears to reflect a genuinely Emétlonzl <):oahd
o . v Si a) an
tion, which was legally represented by Sierra Legal Defense Fund {(Cana
. 7, i: ,"U S A
the Waterkeeper Alliance (11.5.). B o . .
} Little support exists for the transnational civil society hypothes.ls al:.io%tt the( (-1)(1C -
tence of cross-border cozlitions and the participation of transnatllona NGOs tsslih
4 i T exten =
i i brought against Canada, and to a lesse ,
as Priends of Earth) in cases ‘ » extent, th
US. E W imarily being brought by domestic groups,
U.S. Even here, however, cases are primarils g P,
:vith some support from cross-border partners. The boomeignl% effecttwcn:‘ldepir; et
i activ
ition transnational NGOs would be mos
that cross-border coalitions and s oul : o n the
i ; ce exists to show tha
less develope Mexico. However, strikingly little eviden
less developed partner, ! : once o how that
i t / st Mexicg is the most do
this is occurring, The use of the CSEM process again Q
tically focused of the three member states.

influencing Actor and Influence Mechanisms

o R)

i imilari ; se and transfer registries {PRT

A suriking similarity between thi poi}]}uta;t tr;i]izkmc e Ther
icy inst 1 CSEM is that they bo g ]
policy instrument and ot e toot hey
3 it et actors. Transnational coa
are used o exert pressure on targ : o
ivi i izations in North America make frequent use o

al civil society nizations in Nort
mental civil society orgar am e P e

i ; i heco-Vega, and Winfield, : Pa ,
two instruments (Harrison, Pac ! : 8
2005z, 2005b, and 2006} to attempt to bring about behavioral Qhanlge;i. Hower Si ;
;he scale and 'tvpe of target actors differs {individual versus national, firms ve

; 3

GOVErRMmEnts). . o _
; E; the C'!sé of PRTRS, ENGOs use one of two main tacties (first-order Tni sec;)nci

iL o X + i i e ! irs ]
order mechanisms). Direct lobbying about specific polluting pﬁantz 'woi d t:rzction

i is type of strategy, the target actor has direct in

order mechanism. In this type o , the ct ; retion
with the influencing actor and may seek to achieve specific reduction targets -
ot ne i indi may pun-
not necessarily. Antweiler and Harrison {2003) indicate that consumers may p
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ish polluting firms by choosing not to purchase their goods (or
volumes), thereby creating a “green consumerism” effect.
Publishing “score-cards” over the Intemnet ha
gies ENGOs use (o attract attention to heavy p
This is an indirect strategy, however,

acquire reduced

s also become one of the main strate-
olluters in certain geographical areas.
Individual companies and environmental groups
are not in direct interaction. Non-governmental organizations sometimes use the
published data to create “maps of shame” where users can view in a simple graph-
ical interface about who is polluting where and how much, 19 Arguably, these maps are
supposed to have an effect on the behavior of individual firms, prompting them
to reduce their emissions to avoid being showcased on them.
In the case of cSEM, civil society organizations bring their complaint to an inter-
governmental body (NACEC) to try to influence domestic
with national environmental policies. Pacheco-Vega call
suze transmission mechanism (2005b). Qther authors h
boomerang effect” or the “spiral mode}” {
1998 and 1999. Hochstetler, 2002},

governments to comply
s this a second-order pres-
ave called this strategy “the
Risse-Kappen, 1995; Keck and Sikkink,

Contributions to the Literature

Overall Contributions

This project contributes to at least three distinet bodies of |
taking an independent assessment of the effectiveness
we contribute to the literature on transparency and acc
insights from the literature on toxic release inventories t
erature on ENGO influence on policy change. Final
growing literature on the role of civil society in cha

This project provides an original contribution to our understanding of citizen-
driven mechanisms that have the potential to increase transparency and govern-
mental accountability. Given that democratic theory states the need for citizen par-
ticipation in policy-making, this project will contribute to the broader literature on
democratization.

Our analysis is both empirically grounded and theoretically informed. On the
empirical side, we have employed a variety of data sources, both primary (inter-
views with CEC staff and Engo tepresentatives) and secondary {citizen submission
documents, e-mail exchanges among key players). Methodologically, we have used
a mixed approach, examining quantitative and qualitative data. Theoretically, our
analyses have been informed by, among others, the literature on accountability and
transparency, the body of work on civil society, social movements, and resource mo-

iterature. First, by under-
of the csEMm mechanism,
ountability. We alse bring
0 an emerging body of lit-
Iy, we contribute to the ever-
nging global governance.

19 An example of such maps is available on line at http: /A poll
Canadian ExGO Poliution Watch creates these maps based on N
{~PRi} data,

ationwatch.org/maps/maps jsp. The
ational Pollutant Release Inventory
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bilization. and a growing critical mass of work that studies non-orthodox approaches
to regulatory policy.

Our preliminary findings confirm previous researchers’ comments on the pre-
sumed effectiveness of the CSEM process. However, we have gone further by in-
corporating the perceptions of NACEC's SEM staff and some selected NGO repre-
sentatives, In the next stage of our research we plan to interview many more ENGO
representatives as well as key current and former government officials, particu-
larly Canadian and Mexican, as these two countries are the ones that have faced
the large majority of citizen submissions.

Conclusions

CSEM has been touted as 2 “tool without any bite.” If this “toothless” mechanism
were really all that weak, why would Canadian and Mexican ENGOs want to con-
tinue using it? Would it not make much more sense to save scarce and precious
resources and try to use other domestic mechanisms? Our analysis provides evidence
that, while the number of submissions against the U.S. is substantially lower than
those against Canada and Mexico, the process is still going strong, with 63 sub-
missicns and 13 factual records up to the time of this writing.
{ewis appropriately indicates that

unlike the investment and trade provisions, the environmental citizen submission pro-
cess does not guarantee an enforceable right of action to private parties: the outcome of a
citizer submission will have ne legally binding effect on any member state. {2007:20)

Wold, Ritchie, et al. {2004) draw lessons from the World Babk's Inspection Panel
to improve the Citizen Submission on Enforcement Matters mechanism. Other
authors seem to agree that lessons can be drawn from independent inspection pa-
nels such as the World Bankls {Lewis, 2007) and the investor claims from the NAFTA
process | foliefson, 2002).

However, the three processes exhibit substantial differences that may under-
mine the efforts to make them comparable. As Tollefson (2002) appropriately indi-
cates, there are some similarities and a few differences. The CSEM was originally
designed to be weak, whereas the investor claims and the World Bank Inspection
Panel (waip} have been strong from the beginning.

Disseminating the potential benefits of the citizer: submissions process may be
one of the key factors in strengthening the mechanism. The moze visible the submis-
sions, the more ENGOs can learn about how to updertake this time- and resource-
consuming process and achieve some degree of success. Several current and for-
mer CEC officials have wrirten about CSEM {Markell, 2000 and 2003; Markell and
Knox, eds., 2003; Paquin, Mayrand and Sbert, 2004; Garver, 2005; Opalka, 2005;
Markell, 2006), arguably in hopes that this will help increase visibility. ENGO repre-
sentatives and academic specialists who have brought cases to the CEC have frequently

LESSONS FROM THE CTTZEN SUBMISSIONS ON ENFORCEMENT MATTERS 197

;ione the same (Wold, Alanis-Ortega, etc.)
nsi i issi
I dbers car{) ileam details about the submissions procedure that many researchers
Y e unabie to gain. Furthermare, the iV i . A
cumuiative experience of several v i
the SEM unit can prove effective i ) i Future sabmie
! ective in understanding and i
: : processing future submis-
sions, i i y
t ds_ Hﬁwever, there is widespread concern in the community of scholars that
$ uF%ertbe CEC about the lack of institutional memorv in the SEM unit
) t_le - as;d assessments, built on interviews with the full range of interested
S iy 1;5, are key because some actua) impacts may be less than they claim, where-
V:lotbtlars may go uln:;.oticed or underestimated. This project has (heiped build a
nable trinational dataset that may be it ]
used to empirically ground th i
y y eoretical
constructs on the advancement of 2 North American civil society.

- This strategy is both astute and effective.
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