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TESSONS FROM THE C¡TtZEht SUBMTSSTONS Ot{
ENFORCEMENT MiTIERS (CSEM) TO THE NORII| AMER|CAÌ{
coMMtsstoN FoR ENVTRONMENTAT COOPERAITON (NACEq

RaúI Paclrccc-Wga +

Inger 1Ãteìbust,s

jow.than Fcx+

lntroduct¡on

In an era rvhen citizen pa¡ticipation and democ¡acv a¡e inextricablv interw*oven. tire
need to make rhe voices of conce¡ned stakehoÌáe¡s heard is urient. The ¡ise of
the concept of "cir,il society' as a rvay of strengthening democracy hai led to increasec
academic ¡esea¡ch on the subject. Sereral questions ¡emain unanswered. horver,er
How can envi¡onmental non-govemmental organizâtions (ENGos) best åchie\,€ thei¡
aimsì \\4rat are the challenges facing them rn rhe inte¡narional a¡enaì And, more
importantl.v, where is it tlfat xcos can best catahze actions and influence changeì

This chapter assesses the effectiveness of a rnultilateral public i¡stirution c¡e,
ated in response to ENGos. j¡ part to sene as an iniedace \1ith them. Creaieclduring the
North Ame¡ican Free Tìade Agreement (lar.n) debate in response to concems abouL
the enforcement ol nationaÌ enri¡onmental lats, the Citizen 

-submjssion 
on Hnf.o¡ce-

ment Matteß mechanism (csriv) of the Nor¡h.A.me¡ican Commissjon fo¡ Lnr,iron-
mental Cooperarion (sacec or cec) is a der.,ice that domestic and transnationaÌ ENGos
(and rxco coalitions) are using to inc¡eâse government accountabihnr

This study is guided by an overarching i¡teresr in the polidcs of ño¡th Ane¡
ican integration. The ¡esea¡ch goal is to deveÌop an empirical basis on rr,hich ro
explore the theoreric¿l and ¿pplied aspe( Îs ol cirlil socielv invojvemenr i¡ enrlron_
mental governance. We focus on horl, E^-cOs use a t¡inational poÌicv reform (rhe
CsEi\r) designed to interface $.jrh civil society organizarions. Builr lnto ihe No¡rh
American Agreement on Environmental Cooperation, the CSEìu rvas fashioned to
encourage compliance with existing national enr,,ironmental larvs, and the¡ebv ar.oid'race<lo the bortom and poìlulonhrrerr'lnrheon:rhis,rp"ol ;n.,,,u,,onr, ,.-
form should empower civil societv organizations to t old natiá" states accouq¡able.

_ We are panicula¡lv interested jn undertaking an independent assessment of th¡ee
ke,v dimensions of the cSEM's t¡ack reco¡d:

1. Which ENGos have made use of rhis process and \\,hy?
2. Does this mechanism provide an opportunirl for E¡-cos to cor¡.e rogether

and fo¡m transnational advocacv networks?

* clATEc. Ì\'lexico.
* Cârleton Universirli Canâda.
+ Universjt) of Califomia, Sânu Cruz, United Srares.I For a definirion of âccounrâbiliri! see Fox (2003).
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3. \¡.t.rat *if anr'- are the tangible impacts of the cSEt4 mechanismì

iìis chapter offers a longitudinal analysis of the er,'olution of ci¡izen submis-
sions. anal,,,zed in the context of the existing literature on the CSEM. The empiri-
cal findings a¡e analvzed i¡: te¡ms of thei¡ ¡eler,ance for understanding issues of
i¡anspa¡ency, accountabilih', and coalition dy-namics.

tsackground: The Citizen Submission
on Enforcement Matters Mechanism (CSEM)

Citjze¡ pa¡iicipatio¡ in No¡th Ane¡ican environmental govemance has ebbed
anci flo,¡ed o\€j- the more rì.ran 15 years since NAFT.{ created institutional channels
tàr poìic1. engagement (Pacheco and Vega, 20C3). Two mechanisms r¡,ere specificalll,
desigled to allow fo¡ citìzen parricipation wi¡hin the cEC: the fi¡sr is the Joinr
Public Âdvisory Committee (jpAc), a rrinarional adr,isory boa¡d comprised of citi-
zens fror:r all ti¡ee ccuatries and f¡om r,a¡ied backgrounds (industry academia,
non-goi'erri-nental organizations). The second civil society interface is the Citizen
Sub¡rission on Enfo¡cenenL Matte¡s mechanisms (csfr,I), based on Articles i4
and 1i of the North Ärnerican Agreement on Enironmental Cooperation (N,r.mc),
N,{ÊIå's en¡'ironmertal srde agreement. This mechanism provides civil society orga-
¡izatio¡s wi¡h ihe opportunitv ro plav a "whistleblorver" role. Any concerned citi-
zen frcm anv oi the th¡ee count¡ies can prepare and present a submissíon to the
CEC Secretariai denouncing a country for failing to comply \a'ith its own environ-
neniaì Ìarvs (CEc, 2001). The CEC Sec¡etariats Office of Submissions on Enfo¡ce-
i¡ent \latfe¡s rer.iervs ihe submission and assesses whethe¡trt actually warrants a
iesponse from the conce¡ned country2 Figure I outlines the ptocess.

\46iìe NACEc; does Dot have supra-nationalregulatory authoriry factual records
provirie a thorough invesrigarion of alleged failu¡es to enfo¡ce national envi¡on-
rnental la'uvs. Seen lro¡¡ a transparency and accountability perspective, the thor-
oughness anci due diligence require<ì in ge¡ìerating a factual ¡eco¡d helps estab-
ìish a ilalogue emong non-srâte acto¡s, governments, and rhe inrergovernmental
autho¡ii\.in Lhe hope rhai regulatìons and compliance may be improved.

ån iaterestil:g ieatu¡e oi Lhe CsENi mechanism is thât citizens fi.om any coun-
Lry cen presenL e submission against an1' country A Mexican citizen can denounce
inco¡¡oiiance r.rith environnental regulation in Mexico, Canada, o¡ the U.S., and
the sane oppo¡tunjLi' is afforded to Ame¡ican and CanadÍan citizens. This differs
f¡orn ihe labo¡ side agreeinent, rvhich requires complaints ro be filed outside the
cou¡til collcerned. Sone submissions against Mexico have actually come fìom
CanacÌian and/o¡ Ane¡ican e¡-cos, and very recentlv a submission against Calada
u,as brought bv ru'o \,iexica¡ ENcos (sEM-07-003 Seal Hunring), although in Sep-
tembe¡ 2007 it vgas dis¡risseC (cec, 2007a). This behavior ma¡, sound reasonable,

2 At ihc tine cl r.;riing i\1arch 2006), Geoffre¡, Ganer headed ¡his office.
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as the lerception appears to be rhat Mexican environmentaÌ standards are rhe
!\'eakes¡ cf ali three couni¡¡es.

The cEC has been subject to substantial scrutinv particularlv in the English-
language literaturc (Johnson and Beaulieu, 1996; Audlev, I997; Esty and Deere.
eds.. 2CC2;Allen. 2003; \,larkell and Knox, eds., 2003: Gallagher, 2004). The Cirizen
S'¡b¡¡issìo¡ on Enfo¡cenent \,latte¡s mechanism has also been fairly popula¡ among
schoìa¡s of intemalicnal lâr, intemat;onal reladons, and globaÌ environmentai pol-
itics i\'iacCallum, i997;t\idck, 1999: l\'larkell, 2000; Powell, 2000; Tollefson, 2000:
lübel,200i: ihox.2001; llahant, 2001; Goldschmidt, 2002; IGbel,2002; Environ-
¡ental La.,' hstitute, 2C03r Fitzmaurice, 2003; \4a¡kell, 2003r \A/ilson, 2003:
\ibìi ei aÌ., 2004: lãng. 2005: NIarkell. 2006; lærvis, 2007, Grauban, 2004, 2008).
Horr.eler despi'.e the reiativel.v sizeable amount of ¡esearch rhat has been produced
a¡ourci csEtr{. little independent empincal ana\rsis has been done.

Research Strategy and Methodology

The enpìrical basis fo¡ ou¡ ¡esea¡ch is comprised of data gathered f¡om several
sou¡ces. P¡ima{' data is il¡om one-on-one senj-structured interviews with represen-
iaiiïes cf e¡lironmentai non-govemmental organizations, govemment officials, and
other-r€levant -(tal(eholcie¡s i¡ \,iexico, rhe United States, and Canada. Tu'o of the
ihree resea¡chc¡s conduc¡eci team inteniervs at the NACEC office in X,lont¡eal in
;he feil of 200.i. Pacheco-\¡ega conducted additional inter\,ielvs with NACEC offi-
cials in Áugusr 2007. Our primary data comes from phone intewiews mainly u'ith
\'lexican a¡d Canadian Excos, although u'e also used data f¡om e-mail commu-
nrcatio,rs f¡om U.S ËNGos and academics. These inten'iews*were transcribed and
ir the case of Spanish-speaking inteñ'ierl,ees, t¡anslated into English.

One anaiyticaÌ elemenr should be discussed. Given the number of claims sub-
mirte¿ì ro x¡cEc f¡om iLs iaunch in 1995 to 2007 (63), w.e first chose to ex¿mine in
mo¡e de¡ail the ones that led to the publication of a factual record, in o[her words,

thai \i.eni th¡ough the eltire process of NACEc scrutiny (13). We conducted a lon-
gitudìnaÌ anal,vsis of the annual number of submissions ìn thei¡ va ous stages
(closed, submitted, actiì€. factual record) and then proceeded ro eramine 101'ears

of data based on ¡hese different stages. All 13 of the cases that ¡eached the final
stage oi producing a factuel ¡eco¡d rvere anaÌ1zed in depth, seeking er.idence of
coalitionai dpamics, t¡a:ìsparency -or lack thereof- and accountabilify.

Theoretical Frameworks Applied to the Empírical Evidence

The cSì\'í is a t¡inational ve¡sion of an approach that nou has a long track record
atnaLional levels the use oi demand-dúven public information disclosure polícìes
lo e.cour?.ge non-governnental acto¡s to engage in policy implementation oversight
(e.g, Fung. G¡ahanr. anC Weil, 2007). One o{ the most popular environmental polic,v
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Lhe siaie and its domestic ac¡o¡s a¡e blocked, the boomerang patte¡n of influence
cha¡ac¡e¡istic ol tratsnaijonal netü.o¡ks may occur: domestic N-cos b)¡pass their
siaie alld dirccti! sea¡ch out lnteínational allies to ûy to bring pressure on their states
irom ourside (1998).

In coniiast to e boomerarg effect (Risse-Kappen, 1995; Keckand Sikkink, 199g.
I999), \lèjbust (2006) ciubs rhe domestic civil socierv hwoth esis føute àe øi.eu.x,
F¡cnchior"fo¡r¡,antofan1'thìngbetter'Faui,eàentíeuxarguesthatlocaìandna-
iional enriionmental groups use the CSE\,I as an accountabilitv tool against theû own
national govemments. because of a lack of access to or the unresponsiveness of na-
i;onal poÌidcal r¡srituiions. \Ãlrere acti\,ists have access to effective domestic ¡emedies.
tlleÍ rvjil nor uce the internatronal process. Domestic acto¡s for whom a toothless
in¡ernational fo¡um is be¡te¡ tban nothing t'ill use the intemational process.4

\\èibì,isi a¡gues tl'rat the doinestic legal or administrative ¡emedies in place besr
expÌain tlìe patieÌn of use oi the cselt p¡ocess. The small number of cases against
tàe U.S. ¡eflects rhe range and polo-er of legal ¡emedies available to U.S. citizens
and xc,os. in particular legal provisions for citizens' enforcement of almost all
eni'i¡onr¡e¡íal stetutes. Co:ìversel)', rhè ¡elåtively higher rate of use by Canadians
and Ilex:cans ¡eflecis limited domestic ¡ecou¡se on issues of enfo¡cement and envi-
¡o¡men¡al lart in general (2006). The faute de øtìcus. [.ramework is also comparable
¡c the theo¡eticâÌ model of a second,o¡der pressure transmission mechanism as
proposeC bÏ Pacl:eco-\èga. r.r,'hereby eNcos rvould use intemational institutions
as a 'roi:nd-about' st¡aieg'!,io put pressu¡e on individual actors (2005b). However,
ìn Pacheco-\èga's model. pressure transmission is more specific to individual acto¡s
¡âll-ìei ihall compiete natiolls.

What Þoes the Literature Say about the CitÍzen Submìssion
O¡? Enforcement Matters?

The csBri is frequentl,v ueu'ed as a modeÌ institution fo¡ citizen participation in
North Ane¡jcan e¡ìr.lronnental policv although othe¡ cEc-related p¡og.ams are
also conside¡ed part and parcel of rhe pubÌic participation toolkit available to
ENGos (irogenbocm, 1996; Rugman, Ki¡ton et al., 1999: \Ä.!,nck, 1999; Hufbauer,
EsL,r'et aÌ., eds., 200C: Goldschmidr, 2002; Kìrton and Maclaren, eds., 2002: San-
chez, 2CC2r Fltznâulice. 2003: \filson, 2003: Yang, 2005).

ihe cSE\í s pubhc parricjparion mechanisn can be compared ro rhe i99B Aa¡hus
Con\ieliicn on,\ccess to Inlo¡rretion and Environmental Justice (Fitzmaurice, 2003).

' Boonezng ;rcilrarte ile ,riâa 2re ¿isrincr. jn rhat boomerang ro,orks th¡or¡gh shanring before an ìnrer,
ira¡ionai e'iience. F¿¿'r¿ ¿i¿ r¡i¿¡* does nor ¿ssr'me an intemational audience, and asc¡ibes no ¡ole to
rransnatìcral p::5lics. 'It€ Ì¡echâ¡isn is one lvhereb,r domestìc groups, rvithour iûþlvement of tmns
r¿rionelsicùps. iurn io â¡ irter¡atio¡al foru¡¡ because of the ìnadequacy ofdomestic measu¡es. There
x no ôoonerang here. because ihcrc js no assumpiion of a rrânsnarjonal shaming process.
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submission led to the c¡eaL¡on of a mânagement plan for the co¡al reef_ Fu¡the¡,
nrrre. the scope oithe project p¡oposed rvas subsrantially nanowed (Wynck, 1999;
\'1a¡keli. 20C0, Tollefson 2000: Kibel,200t; Knox, 2001; Kibel, 2002; Kirton and
\'laclaren- eds., 2002r \4arkell. 2003; N'larkell and Knox, eds.,2003).-r

Graubarts studv (2C0,1) rvas based on a ¡ather small number of phone interviews
r¡ì1h key inlornants. His article ofle¡s an imporrant contribution bylusing the notion
ol quasijudiciary uansna¡ional acii\,ities. The lields of inte¡natiánal ¡eìations and
inte¡national ìa.ir'¡arelv oi,erlap, and his analysis offers a stepping stone toward an in_
te¡disciplira.,'\ie\v of csel.i f¡om both perspectives.

Grauìran s anal-vsis (2004. TabÌe l, 333), u,hile rather subjective (qualifting degrees
of politicai effort, cEC support. and results without provlding an indeper,ã"r,i"--
pirìcal basis iìr elalua¡ion). is srill very interesting. He expanded his analysis in a
2008 bocli, aÌthough the emprrical evidence does not proue very compelling.

\Àiold. iìirchie, er al. argue rhar the csEr,r process has been weake.,eá by the ctc
Sec¡eta¡iai a¡d the United States govemment's ¡ole in limiting its.""ch, le"ding
to a reduced Íìequenci' in the use of cirizen submissions by U.S_ eNcos [Ã,'old, Ritchlã
et aÌ.. 200.1).6 The autho6 blame t\.\,o main factoß: first, that in some cases, the Se_
c¡eiariat has r.elv nanorvly defined the scope of citizen submissions. And second, the
Submissjo¡ on EnlorcemenL Matters o¡ SEÀ,l unit is not supposed to investigate broad
pattens of non-enforcemert (also caÌled systematic failu¡e to enfo¡ce). We could
think thâ¡ borh tlìese eìemelts are pan and parcel oI a broader issue: the Sec¡eta¡iats
inabiiiil lc croride an aurho taiìve opinion on rvhethe¡ narional envi¡onmental larv
enfo¡ce¡rent js fajling. If the scope of investigetion is too naûo\r, then there is no
\\,â-1'the Sercteta ats SÈ\'l unit can investiga¡e broad patterns of non-enfo¡cement.

\{rrchelJ araì1zes ihe CÈc piocess f¡om what he terms an actor-based and re-
sul¡s'baseC perspeclite (2006). Using dara from i5 submissìgns (ftom 1995 to
\{av 23. 2006). he divides iris analysìs in demographic caregoriei qsubmission loca-
tlon. em'irorment¿l issue, ald submitter) and a more in-depth examination of two
sub¡¡issio;rs, -cE\4-97'002 (Río À4agdalena) and SEM-98-007 (Merales y Derivados).
IJe chooses these subnissìons arbit¡arilv to assess "whe[her procedural efficiency
has beer cb¡ained...and rvhethe¡ rhe ourcome has been sarisfactory' (2006: 306j.

il,'1-lile seVeral authors have outlined the basic design flaws of the CSEùl process,
thel rareil highÌight rhe inher.ent evolutionary challenges facing Nd{Ec. Manywould
ljke to beÌier€ that NA{EC is barelv in its adolescence (13 years after signing the agree,
ment).t -i-iorvever 

¡he t¡uth is that many of the internal challenges facing N.IAEC
reilect not orì;; inherent design flaus. buù also govemments'unwiliinqness to let the

' it sÌìouid Le .ore¿, hcuever thar ¡one of rhese *.orks is based on actual fieldsork in rhe Cozumcl
regjon.

6.is i¡e lead ¿uihcr ofrhe onì) su5nission ihar hâs Ìed to a factual¡ecord againsr rhe U.S., professorWold
las en auihcrlta¿ìre. jnsidcr vjeu ol the process.

-- Thc \\or1i Banl i;specrìon Paûci cihzen clâims process hâs stÉking similairies ro rhe csEM. The
rechanjs¿ arose from rcn goren:mcntal pressu¡e to increase \Vorìd Bank âccounrabilir\, to crrizens
oi iorro\\'ìig coun¡¡ics (Fox and B¡o..n. e<ìs.. 1e9s: Cìark Fox. ancì Treakte. 2003).

LESSONS FflOM THE CmZEN SUB]\4ISSIO¡*S ON ENFORCE\jENI ì4.A.1TERS l gl
Secrer¿riat proceed independenrh an! lo let the submis.ions r¿ke thcir cor,r<e.
i,'ii:Tliït:i"fr:l;1Fg.:f '' "T'.i¿r 

n'¿ndare q' er,,,,"¿i*,". ius * hcn

'.î::^9:ii".d;;;iJ'å:i'; 
r'ä:::ffii* j:ff'''* a' it *¡s irrendcd rhe

ñausttala s theo¡etjcal pe¡soe
poro" p",-r, r.liî;:ùiï:ff iJ:,1'jä, j:,'å,i:r;i."11*.r*:u 

¿::;:#,iÏï;:"jji:ili':ìî::I':'':"' H";"ì 
"; î;;;:i: :ï:ì,,", ie¿r more

.r .""iìii""r d;"-Ë ::åã"ï'ïl :::i:;:ïs.,as 
opposed to our anaÌysis

Our Empirícal Findíngs

Ou¡ ¡esea¡ch contributes both en
o" ,t" ,-p"., ãi','.'"''îi".""Ï;îf"Ïtl ¿nd ùeoretic¿lh to the growing Ìirerarure
lorms try io,r" 

"i,'r",il"ì'iiì;TiT::" 
national Polictde\clopment The.e re'

nr"n,.l ú"h"øo. iVJ,;eî ;ä":," 
transp¿renc). ro encourage ch¿nges i¡, govpr¡.

",' 
¿."", i.. i¡ 

", 
. _ì ;ö 

""i"r""å::: : il :îjîå'lïå ::; $ "ru ::nx:ro change their approach ro environmênr3t *r,^., *^,.,-l"i''.'" ï'1."
ol rhe policy process. we are ,r..::Tt:*] 

pofìcv-making during drlterer'L phascs

,".h ; ;h;ä;;;;ì#å:ír-.:ï:ii :ii:ï::î,:""*Lî*.r"."r. .åro*.
In this secrion, we divide rhe ¿

n u. be,. in doi,,f .ol ;,ä;ii"Jil:"Tj: jî:li:å' ii: I ; i..î1"1,:: xyour longirudinal analysis a'emprs ¡o d¡s.ern ,,-"";r',"'* ;";;;;l,t parierns ofsLut'mrtte¡s. p'roces(jng iimc(. ¡esponses bv rhe ori.lrij",lr""ì".äljlrr,.r..,. t\otnen proceed Lo examine evidence oI i., ._""-';^ ^-^^ 'ì'ì, ^ '''':'
Thi,it1, *" "",-iìJ';;;;;;:ir:: "' 

rn('ease iD at counr¿bilitr a¡rÌ '

,,r...",;";;;';#;ï::îå" ji,ï"J:î¡5j,ïî:",,,ii1jr,;,,T:iiï;
ecr is an dnâJysiç oÊ porenrial coa tirion_build ing d;;_;,: ;"ï:ir,,prim,rit, on¡hose submiqsions rhaL hare eilher ¿,þin.,tonrlîr. ,.in"ìio"rì .""iì* 0.n,"¿,,FinaJly; we examine the use of r:
pare ìr wirh rhe use of ciLizen ,"t:11".:':' 

¡eleate" and Lransl^er regisrries and com

::y,'nx**m ;i:iäi: l:ïïïffi : i I tï:_i:ff;ï;
","" *hi.r';"i;;'o::;;;i: 

"o'i:',n"ii,i'i,l,lü!åî,î","ed 
ro be done in ,hit

Quantitative Analysis

our quanritaiive anarvsr's is mosr. ìongitudinal. \[b examined a]l submissions fromt e95 to Seprember 30, 200,. veu.ty ãat" 
"" ,h" ";il";-;;;;b;,"rrii.., 0".,,",concerned, outco¡nes and cur¡enr sta¡us of each submlssion .,"^. .."ord.C ;,, u

e This being såid, .ve do examine who uses csE¡,j and rvhy
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dataset. \,\è calculated tÌre average time f¡om the ¡noment a submission is filed to
rvhen a linal decision rs reached.

A longitudÌnal sturir alloits us to try to coûelate particula¡ events to specific out-
comes. \:rre coulé elpect. for instance, that, over a period of time, the patem of cíti_
¿en sub¡rissions s'ould follorv the lead of rransparencv ¡eforms. Foiexample, the
2002 Ce¡e¡al i-ari' on Transparency and Access to pubÌic Information (r_cratr) in
ì4exico should have par,ed ¡he ¡oad For ENGos ro use information-dissemination
ap¡roaches Lo pL¡t pressu¡e on gove¡nments and polluters. From another perspec-
iíve, t¡ ¡" tt ,æ O" r;rieø:: hrporhesis (\Äreibust, 2006) held, rve would ex?ectìhar
:he im¡ler¡entation ol N{exico'-s transparency larv (Lcr:ril), beginning in 20d3, would
resuli in more responses from \,lexico being openly discussed.

GnobaI T¡ends

Our iûìii:ìl a,uantitâttve assessment of reco¡ds r¡,as unde¡taken in November 2004,
¡¡hen onlv 43 submissions had been filed (.1995-2004).ln a Êive-yea¡ span (1999-
20011. U S. Ê\-ccìs file d rh¡ee s.Lìbmissions against rhe U.S. governmenf (pacheco-
1èga, 2005a). f-hjs raises rhe question of rvhy so ferv U. S. ENcos file submissions.
Given ihat U.S. ENGos r¡'e¡e so rrccal about the need to strengthen envircnmental
sianda¡ds in \,lexjco a¡d Canada, it lvo¡tlj 5sen-r ¡¿¡rral that they would make more
ieque:':i use of a ¡nechanlsin ¡hat r¡,as put in place precisely as a response to their
concerns. BrÌt given ihat this is not the case, this phenomenon poses a question
1ìrorth eryloring.

FrcunÊ 2 !
Tcìr\L NLri\'lEER cF SLjB\,JtssroNS Ac,{rNST E,{cH pARTf (1995-No\¡ 2004)

çqæwww&t
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Inre¡esringly enough, 20 addi¡ional submissions u,e¡e filed in the rh¡ee l,ears¿her we firsr subm ined rhe p¡ooosal ,o , h.I n,". ln.,i,u,;;,ì ;;;;r.n io¡ srudies
1,il: ja".n {meri.an Regìon ,crlR.\\r..lf *..onr,¿".ìn",, ,iîr",q,-o,,rt, ,n 

"ui,i:'"ï""Ï'iËJi:ä;ï:",tj::'*':" ora'o" io p*'""i ii'".'è'+: ro e:l tr,"
n" 1,.,i¡,,'¿ï,,;;,,,:;::'l::::':g in.popuìaritr ¡nd rejo'nce ove.he \ear\
n u m be. of ,u bm ¡sl;;;;;"" ;ì :;.il:ff ï;T,ii;;; 

'.T ;ffi a,*" fr :: :jar erage of abour 20 eveD lour yFdrs o¡ so.
I he most recent qu¿ntitati\ e

r,r,r,o,gr, * à "ìì;;ffi #ï:::1i. il,i;,ì; iliiJgi,,;i;:7.;:,Tl"iîi"linal research ourpurs,. Whi,e u e includ"¿ ,' ,"¡n.o.tir',ñ,, l.åi. ir". , 
".1 

,.". 
"r¿

:n subsequenr tables, for comoarar
,h,",sh.;;'. ;;; ;ä;i"ä:i, j' ì 3ii:..:ï;H::i;:* ru ;l_g;lä*many submissions conrjn¡:ed rhe
sponse lrorn a Parrv (e.g.\,n"n up'o":tt'.hlwmanyuerecli:'mi'sed 

pr'ortod re-

lqll;1. rhenumi"i 
"r 

ni"ï'rrlr,,l"" l'bm 
jss jon djd not fulli con:ph wi¡h {rri.les

, r shourd b;;;; ;;;,;;:;:I;::ff"rÏ: ï*tl:;i:';:Xlïå:jithat quantjrarive da¡¿ offer Firsr
on",- in,rgr,,, in,o',il ä;,,"i;::,î j;ï;:i ;: lïl:; ::";j ;:: Xi ; ;:s€\'unir. If submi(,ion<iake a tong rime ," p;.":.. ;i_"ì ;_;:ì,;lj, bec¿use ofrhe compJex naru¡e of rhe submission but aiso d*;;ñ"I.ì;ññ.,Fu,.,d:r,g 

husalready been discu.:ed as a cha enge to rhe sunjr¿r of rhe \ \cL( sccrcrdn¿1. \o iris noL unlikeìy rhar the sFl4 unir sr¿ll h¿< been hisro¡icallr orerwhelmeo ryitn rhesheer ¿mounl olwork required to creale ¿ laclual reco¡d."second, the data can offer some degree "i;:,;il"; Erco behavior Hor,veve¡ this may be difficult because. rvh,lã ,rr" 
"",nlå. å¡."în',uìiiii"" o" *..ciaLed u irh Ê\cos ¿biljrjes to Êile : ca¡¡plq¡. ,rO . ,""g ,;;;n,;;. ; ;;:ï:rhe çubmissjoo mav be robusL. h,,r rhc j.sue do", 

"o, 
;;;;' ;rü".,i"','",,,r",,".,.Ar any rare. some jnterestjng pa e.ns can be seen he¡e.

" " ;ì i i:.:i:il:::å: i:,:,il:ïîï 5 ;i:: :, t",lT åï ::, i 1.": ï I ï,"1 :;jsubmissjons conrinued the på.".. 
"t',"'. 

b",'ng fli.à , r, 
"rì 

å, 
'., 
ii 

"l1o 0"."", ,24-_were dLsmissed belore iequiring a, parr¡ i"sponre a"J 
",""",f,", rhr p¿rrr 

sresponse. [r is a bir wo¡¡isomc ¡o ñnd :h"i , , ï;;J;;",'" 
"r_li"¿ . r".,u.r

l::":1j:d onty ll record, r,rere produced.and ,,b1,.ñ;;.;;;;..i".,oc . r.rndependenr asses\menrolLheraìidtryolrh...r,,".,""*¿ì" j,.i;.: :r"". ," 
^".

essary but lies beyond rhe scooe ol rnr" ,rudy.
I he overall numbe¡ of submissions declin;d in 2005 and 2006. Howe.;er ¡heaverage number of submissions fiìed per )..ear is 4.8 t Ì f"* *, 

"f 
*.1 

"f 
,i"il. À1,å

," 
Howcver. ue.d6 i¡¡q¡d to jn!ê.ligllp $.rr delåys ¿rF ço d¡amdrjcru 1r is norerl orrh! rh¿r some ol tLesã f,.,,,,1

. 
,o r¡," n""¿ to in".""." ;h-";;;ì,;î"î:;...ords 

are in draft fom. How.cver thrs iç*,e does speak
,r rh.," ",,,"b..s;ù;:;#"ä:;',",[,::::ry",i::::åîil,"1T::::::. 
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FIGURE 3

SlìBr4rssioNs Fri-ED AGAINST EACH PART\, (ALrc. l997,SEpr. 2006)
A.^-D FACTtiAL REcoRDS PRoDtjcED

i99: r_a96 1999 ?000 2001 zoÐ2 2003 2004 2005 200ó

@
So¡nc¿ Or..n calculatjons b¿scd on r¡c¡c's sr¡r de¡a (^.'AELP vol. 9. l9 and 23).

FlcLrRE 4
S'ùB¡lssioNS FrLED,tcAtNsr EACH PART! (Auc. 1997-SEpr. 2006)

AND NIjÑBER TilÂT WARRAN.TED A F¡ctu,ql Reæn¡

LESSONS FROJ\Í THE CIIjæN SI,B\,IISSIONS ON ENFORCEI,IE\-I \4AT]ERS

FiciiRF.5trr+,j^lï::::i)sr EAcH^pABn qrç ree7.\rpr ¿oobI ¡1\l UONTI:,¡L gD ;HI pROCI 55 AFff R Sc evlSStor

@
Sou¡c¡. Orr¡r ca;cul¿rions bâsed on l¡cEc! sEÀr dare (N¡\ELP \þ1. 9, l9 ând 23)

.9

z

souÊcE: orvncarcuiarionsbase,ronx¿c¡c,ss;r",",";;"J;;,, 
^ï')u'oot 

2ao6

s-ubmixrons continue 
_the 

process afrer being fired, and the Sec¡era¡iar was abÌe," g::^Ol:: and pubìicly rclease Jr le¿ll one lu.,u¡ ,".orJ o"r'*r.",rr rq Ðreresring ro look ar ve¿r. like I99g. when only 
""" "uiìlt"r* ."bmi,.ionswar¡anted a facrual ¡eco¡d, whereas in oth*y"*r, 

^fi-Jri_',.ra* _äir,"¿ u i".rud¡ecord r I 999. 200 I . and 200j r. A more ¿"i,tl"¿ *,i,", åî _ i"l¿ 
,l

to infe¡ wheLher rhese ca<es were soecial u". 
"ur" 

oiìt 
" 
n"lr;;ä ,:::":ïillheÌ¿ture of the .ubmir¡ers. o, o,h"a 

"*La.nrl f"",o.. 
- - ' '"' '''

Clearly if we look at the nun.rbe¡ of subrnirri"* fi;;, we can see rhat rhe major_iry have been_fited againsr Canada and.\-f"fr.; H;;;;;'""ìîi"r""i,*,.r0n'',*,"",
againsL the Lrnired SLares afrer te!6 ,Lh^ar i,. tgqr 2ò0o:;;;*ì:"." d..mi.sedafter the Parq-! response and onk
produced and pubÌicly releas"d. 

t ot" factuaÌ ¡eco¡d conce¡ning the Pan¡' was

It is somewhat suçrjsjnq ro see how many cases againsr À,,iexico ue¡e dismissedbeJore the Secretariat even requ"r,"d 
" 

,".pår,* frriiir" ,#ihiii,ly u""., inthe period'r'hen no Iile w¿s áisn-i.:ed,.r" los- rnj jooo',f,"rifr'** 
r,"a _clear facrors ¡hdr can explain thi:. Sixree¡.submi<sions had been disnjsseo a¡ thiss-tage. As of this wrjtjng, we cannot

did nor tul\ comply irìrh ,h. r"",,,'.:1y.:.h"'her 
rhe L\Gos [ìJrng rbe 'ubnis..on

*",,uu¡""7,ãluã,iü;"ä:l:T"#,"¿i ;,r::,i::::¿-li;;": 
hether the nar ter

185
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FrcuRE 6

C:\sas Dis\íissÈD BÐFcRE N{EXrco's REspoNsE To rHE FILED SuB\,flssroN
(Auc. i997-SEPr. 2006)

Soi:¡c:, Orçn calc;latiors based on \,{cÊc's SÈM darê (i\AELp vol. 9, Ì9 and 23).

Factual Records

,4t the iime of this u.riting (September 2007), the NAcÉc sEl'I ofÊice had ¡eleased
e tot¿ì of 13 factual reco¡ds. Ou¡ calcularions show that six factuaì ¡ecords con-
ce¡ned CanaCa. six concemecl Mexico, and onlv one concemçd the UnÍted States.
\lê aiso celcuÌared the iime that it took from submission to ¡elease of a factual
record (Table i).

Se¡'e¡al inte¡esting patte¡ns emerge f¡om close¡ examination of the case par-
terns. F,¡st. the cases ni¡h the sho¡test and iongest time lags are both agaínst Mexico.
The Cozur¡el case Look only 1.75 years. How-ever, the Rio Magdalena one took
6.7 5. Iire average tirce fo¡ a factual ¡ecord against Canada is 4.5 yeaff and against
lvlexico, 4.,i 1'ears; rvhereas, the ¡ime for the onll' U.S. case was 3.41 years. Inter-
estingÌ)'. ihe numbe¡ of factuaÌ records against Canada and Mexico is the same;
despi:e popular concems that N4exico could be a poliution haven -a hlpothesis
tha¡ led tc the crearion ol iç,,rcrc in the first place- we find that cases are just as

likel.v to be brought against Canada as against Mexico. Not surprisingly and con-
sistent \vjth our h)?othesis, rte find thar only one factual record has been ¡eleased
concerniùg the United Srates. This could be also the resul¡ of ¡he facr ¡hat the
donestic poÌitical and reguìatory enr.ironment in the U.S. allows gr"-cos ¡o be be¡te¡
posi:ioned to use domestic lobb\'ing st¡ategies rather than a second-o¡de¡ mech-
anis* (Pacheco-\è ga, 200ia') or the Ío.u.te d¿ øìeux (.We1bust, 2006).

If .¡e simuitaneousll' examine both the geographical area of interest in the sub-
mission a¡d ihe issue a¡ea at hand. r''e can disce¡n inte¡esting p¡eviously unexplored

I,ESSONS FROM ]]JE cmZEN sUBMISsIoNs oN ENFORCE]\IEN-| I,I{TTEÊS 187

TABLÈ 1

TIME FoR F¡cruaL Rsconos to tsE RELEASED
By NACEC (Ì995_seprember 2OAj) 

^--"

Title

Cozumei
BC Hydro
Metales y Derivados
BC Logging
rurgatory Birds
Àiloll.rnex II
Aquanova
Pulp and Paper
Ontario Logging
BC Mining
Ta¡ahumara

Oldman Rive¡ II
RÍo Magdalena

Case ID

sEM-96-001 1996
sEM-97-001 1997
sEt\,f-98-007 I998
sEM-00-004 2000
sEM-99-002 t9g9
sEM-00-005 2OOO

sEM-98-006 1998
sEÀ,r-02-003 2oo2
sEM-02-001 2OO2
sEj\,f-99-004 1998
sEÀ4-00-006 2000
sEÌ\,r,97-006 1997
sEÀ,r-97-002 tg97

Year

filed

SoLiRcEj Our ow¡ calculadons b¿seri on csc ¡eported dara.

Year
released

patterns. If cerrain issues a¡e deemed ¡elerant in specific jririscìictions and not inorhers.,\^e c¿n infer rhat rhe number of ,ubmis.io,r. _,ì, ", ;",:"-T¿ble 3 shows a breakdor,r.n .r,r.," r".,irl ,'""o",;, ;;à;..';::ì;""" rrea. r_jr:r,of rhe six .ubmissjons ae¿jnsr Ve.rico. ¡hree ,;o p".f"n, ,i" ,o;.,iìiìr..' ,"rr,"a ,"toxic chemicals man¿sem1nr., hile one r" 
" 

p.r:;",) il;;. ";i;i';;:,., n."n"*"_ment' one (i6 6 percenr) emphasizes ror"r, n.un"gã*"n,;J;.;,., ji;" 
{ 16.6 per-ce-ntìcenfers on en\.,IÌonmenul impacr assessmenls. CoincjdenLall¡t rirechenicals end\,¿qewarer-locused submissionç ¡Jlcome fion-lr"r,fr"r" 

"i""i ,"'fì.ì,.o. tro*n
i;;å:l;:::j: -dustries (sonora and chihuuhua). uth ffi r';',h"îd":ïjì

It is interesting lo nore rhar lhe jssue, thdt r,reigh Lhe ¡osr re.g. rhat generateborh cirizen submjssjons a¡¡d ¿re ¡ilor,red . ,d,;"i" i;,h;i;.,ilt l".o.a r,,g"are ¡elared to human health. Almost 50_ percent of ¡he total factual ¡eco¡cis a¡e¡elared to issues of jndusrriâl onl,,rio,., (.h"mi"all ;;j;';î;;;;,äj ,, 
"," .on_sider that envi¡onmenral impacr ¿c

,o p.,".,.r,,,nì",' ;'."';ä:;: ï;::i:l;::ii""::î:ì":r:::ft; :,J"",ì",äpercenr of all rhe fac¡ual ¡ecorcl< ,
i'*lrr'. Thirlr'"ì=; ;il;;äoi" 

associated wjth nesative effects on human

E\co behavjor I".;". ;;.r ;;;,;,:ng ,consistenr 
* ith oihcr empjric'l r:udjes of

ro¡. .hemi.¿r. ìlì;;;,.i:il ;::"H:li:i:1r"":î j:"ii;::,:îì i:l:i:î

1997 1.75 lr'lexico
2000 3.Ì6 Canada
2402 3.33 Mexico
2003 3.41 Canada
2403 3.4\ U. s.
2A04 4.i l4exico
2003 4.66 L,fexico
2407 1.75 Canada
20A7 5.00 Canada
2003 5.i6 Canada
20A6 5.5 \,,Iexico
2003 t.83 Canada
2003 6.7 5 j\Iexico

,Log . Target
l,l,ears ) caulxtrJ
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TÀBLE 2
FÅcruAL REcoRDs RELE,T.SED By NACEC (1995-SEpr. 2007)

BY GEOGÌìAPHiCAL AREA OF I^-FLUENCE AND ISSUE ARËA

TìtIe Po.rr.'

BC Loggirg Ca¡ada sEM-00-004

Ontarioi-ogging Canada sEM-02-001

Puìp ancì Paper Canada sEr'l-02-003

BC Hldro Canada sEl1-97-001

Oldma¡ Rii,e¡ il Canada -cEi\{-97-006

BC \hnilg Canada SE\l'98'00'+
\{oi,r,-riex Ii N{exico sEr{-00-00i
Ta¡ahuna¡a N{exicc SEt4-00-006

Cozumel Mexrco sÐiu-96-001

Ríoì{agdaìena Àriexico sE¡!4-97-002

Aciuano'a N'lexico sË1!f-98-006

\'letales 1, Mcxico sEM-98-007

Deriva<ics
\{igratorySiris Unitecì sEr'1-99-002

States

Fìl"e ID
G eogra'pkìcal

Areø

BC
Ontario
Seve¡al
prolinces
BC

Albe¡ra

BC
Sonora
Chihuahua

Quintana Roo

Sono¡a
Sono¡a
Tijuana

Th¡ee countries

EtwirawnenøI
Issue

Soii-cr ù*r aralt 'ìs

Forestry
Fo¡estry

Chemicals

Envi¡onmental
impact
Envi¡onmental
impact
Chemicals
Chemicals
Forestry
Envi¡onmental
impact
Wastewater
Wasteú'ater
Chemicals

Environmental
impact
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issues that ENcos will trv to mohilize around. Frequentlrr these same ENGos \rilllobbl againsL poìluring indusrrjes
Two cases that led to the ouhlic¿1¡e¡ 6f f¿ctual ¡eco¡ds have been *,idel,v dis-cussed in tàe academic ti¡e¡ati¡e Th" M;i* ;, ;;;;* ..äiäl o^,, ,"n.nYang examines in detail (2005). Cc

popula¡ too (Kibel. 2001 ) 
rzumel is the second case and has pro'en to be

Active Fíles

Figure 7 provides a b¡eakdown of the.status of active files at the time of this wriring.It is interesting ro nore rhar Mexico is rh" ,".g.;;f;;;;rä åi,i'",r"r"r 
".,n.L*:j.:.ï:::,!-rl;r ;0 percenL ol rhe c¿se< in uhjch a t cruaJ record is rr¿r_r¿,rleq are agarnst lvlexico (Environmental pollution in He¡mosiÌlo II and LakeChapala II1. Of rhe ¡emainino fileç, 2j percenr r".g", C"""ì"'ffi"."r"_ Sp"",",a¡ Rjsk). ¿nd 25 percenr, rhe i-.,it"d sture. (o,-'J "*ï c;;i_d; äî""ii,r",.t *.latte¡ is rh_e first in almost a decade against rhe U.S. that has r¡,ar¡anted ;h;ïJ:l:opment of a facrual record

Lssue Arca

TABLE 3

FÄcruÅL RECORDS RELE.A.SED By NACEC (i995-SEPr. 2007)

Fo¡est¡
Chemic¡ls
Enr.ironmental impact
\Ãiaste'¡ ate¡

SoLiÂcE: Oùn calculations.

14axico

I
2

Ì
z

US, CaøaÅa ToøL

TorAL NUMBER oF Acïvr

Re sùbDir

Requesr for j¡fo¡mârio¡

Fâcrùâì .eco¡d wa!¡ânted

I3

FtcuRE 7
Suer4lsslor,-s ¡c,{r¡sr EACH pARTt, (1995 SEPT. 2007)

Considelarion of
facr¡ral rcca.d

Comnenrs fron another
pafty

SouRcE: Own caÌcula¡ions based on l¡cpcs sru data
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It is ìmportant to nore dtar the high number of \r,ananted factual records (those
cases .¡he¡e the submissicll rl'arrants further investigation) or under consideration
iri'he¡e a final decision is pending on rvhethe¡ rhe Sec¡eta¡iat r¡'ill proceed with a
íactuaÌ record) speaks to the relevance of the envi¡onmental Íssues at stake. Despite
the high number of closed cases (,10), the cases that have gone as far in rhe pro-
cess as ìo \r'arfant a factua] ¡eco¡d (or are deemed important enough ¡o be consid-
ered) realìv highligìri rhe iinpo¡tance of the process in and of itself. ENcos rhar
choose to Da;nsLeìdngìy su-bmit a fulÌ citjzen submission and follow up to the end a¡e
quiie a\\,a¡e that the process is time- and resource-consuming, and that the out-
come i¡ay not even be satisfac¡orv to the non-governmental group responsible for
su-bniriieg. ilo*ever apparentl,r', these Er\-cos seem to value the process since the
issues under discussion negativel,v affect them.

€losed €ases

Closed cases ha'c gene¡ated h¡tle ¡esea¡ch so far They would prolide a rich dataset
ic exaì¡irÌe the ¡easons be}rind the effecdveness and/o¡ failure of the citizen sub-
mission plocess. If an ENGO rvants to knorv what r¡,o¡ked in a submission, ir is not
onlv useir¡l io look at ¡hose rhat have led to a factual reco¡d but also those that
.¡e¡e dìs*issed and ihe ¡easons for dismissal. Wlrick (1999) makes refe¡ence ¡o
ser.e¡ai cÌosed su'bmissior'¡s, aiguing that trl.o tt?es of "attacl€" are not permissible
r¡n¿er N¡¿EC ¡\¡t;cles l4¡ 15. attacks on industrv and on individuals. We intend to
explore tÌris issue fu¡the¡ in ou¡ resea¡ch.

Implications of Our Analysis v

Our anaìysis extends D¡er¡ous works in tq.o $'ays. Fi¡st. we undertake a longitudinal
quaniiiåii\ie anal,vsis. ilhich allor1's us to discern certain trends ove¡ time. \A¡e could
e¡eect ihat. as time u'ent by (anci experience uas gained), csEir,t processes would have
been erpeditei. Institutio¡al Ìeaming b,v both Excos and the CEC Secrerariar (spe-

crfìcalh,the SE\'l unit) could potentially imprcve the qualit! of submissions (on the
!¡'co siie) and the processing speed (on the Secretariat side).

Secon<i, our analysìs ìs enhanced rhrough inren'iews with ENco representatives and
CEC st:rff. P¡evious analvses ofspecific cases such as \4etales y Dedvados and the csEti
inechanis:.n in gene¡al have lacked intenriew data (as Mitchell clearly states in his
a¡licie i20061).12 Ou¡ ',0'ork includes some inter-!'iews. but mo¡e a¡e still needed.

ln quantitative te¡ms, ì'lexico is the Partl that has been targeted the majorìn'
of Émes bv citiz-eu si:i¡missions. From an outsidels point of vier,ri this could be just

ir This js ¡cr a smaÌÌ sho¡icoming. Relying solelv on document sources greatll, hinders an.v anaiyses of
clicctjrencss. Inte¡íeçs ñith goveFnent ofÊcia]s, E\-co rcpresenratives. and Secretariar staff allow us
to unis¡si:¡C lo* kev ¡ia,rers vicw the process and whether they deem it effective.
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a resuìr of generalized perceprions of wzuk enforcemenr a¡d Iatirude 1n LLe appJi_carion of Mexican envi¡onmenral l¿rvs, The ."r";r;;;,;; oi.ir,iïrr, ,"".u,, 
",

tears of ¿ combined polJurion haven/rac" ," ,;" ;;;;, 
"ä.ï 

'Lo,.' 

",.". ,o^"comments by Mexican industrv

"." 
quit" *;;roã;,;;;".;:'Îo'"tentatives at the 2000 wbrkshop on csrirr

pr". ^ forlo* Fi;;;,' Ë å";ï*"Jiï''Ji!1,1i:,i il i fi:., îi: ätäi;industry inreresrs, and who has f."qu"ntlu lobbr"J;;;;ilï;""n potÌuranrrelease and t¡ansfer regisrry or 
'RTR),Ì3 ". 

q"",.J,"îi ,""ï oi,îJoro.""o,nrr,
Dani¿I Basurø argred ¡hât the endty anarrzing ùe subaission must have so¡ne discre-rjona¡v power.,hhough wnh lesoj limi¡¿tionsìn ,h.; ;";,.;;, ;, 

", 
ì: ;;ovire ce¡r¿jnÐ.

lluil; .,I'i ïü::îli3 iJ:1ï:i"""''"" "r'r'"i' ;gr"' ùì'L'"ì'i,.,1, .,,.",n",,0 u"
relarively unserious o. u,-roror"..,fï-f:"]"ip¿torv 

instrument, since ir rs concejvable rhar
I 4 

""J íi;; ilu";;;,ä:i".,iï :iTJ[î ï"",",îîf,ftr,ïü:å."",:,t'il

ll,rj't 
*t.O Carla Sben sr"red rhar pursuanr to ùe r.Á,Ar( ¿nl person or orga¡ìz¿¡ronwithour governmenr ries ¿nd residenr in _\o.tll ¡,_".i." _ï *" ,1"'.iJi."" ,uo_,,r,,o"process, and asserred rhat rhere has bee¡ n".r." ir;iiJ;,;;;iä,,]ia",,1.," n^ n"was unqualified or acted in bâd f¿

nor meeL rhe requirem""r; il;".Jir::ll;ssions 
areljsmicsed jf rheir conrent cìoes

Another industry representative, Hector sepurveda (at the time of this w.riting,a member of rhe Joint pubric .tdvisory co^,'';r,.". .¡c.rcr. lt; #" ,;;. r!.omsomecommenrs regarding transparency lGong his ;;;;;;. '*"- -",
r Submitte¡ should have ¡e d",. r,,a,.t.y_.o,,nJ"n;;l ;J;;;i,""i:i::,'j'#i11,::ff :"nomic 

sor.,encl:

¡ The¡e should be a possibili4_ 
"f 

À"ldi;g-;,i";';;o'u'ps lindustry or xcos)responsible for fajlu¡e ro enfo¡ce ,t 
" 

1"'"', .e.-)oiõ;:; ' """'
Borh sers ot.ommen¡s hishlighr rhe jnre¡es¡ of Vexican indu\rrv in reciucirgrransparency and account¿bitin ,l-.oughrÌre .,,i,;; ,;;;ì;;;;;: iì",;..,. rn"* ,.Jittle doubr rha¡.\4exjcan eo, 

"rnn."n- off c ar" 
"nd 

;;;;;;";i"ärt:u", h.,.r¡orked hard ar undermjnjn-s the orocess through time. In a country thet has t¡adi_Lionalìy ]acked Lranrparencvi rhi, shoui.i no, .oï*-rl , ,riì"*'ni"*"r.. 
"rr""",the supporr oFgovernmeni oÊfici¿ls una .naur,.,:r"j."ì""",i,,=. ii,JIì,, ,"",r*to be an uphill b¿trle for rhe Secrer¿¡jar. ,r," ,ri, "li. uiiì;;;";;.;; .,"" 

".,.:::.:"lil organizarions. Tle¡efore. unless rhere is sr,pporr ,r"n', ,,, 01.;,ij Iiìsr¿kehotde¡s involved. Lhe csÉv witl .on,inu. io-¡" "ìãili"::;;;.i, ,

I'Tii( i. çu:re à par.dox. as Basuno has bec
oi {he ( onsulr¿rive cro,,p or -¡" -xorrl' n.l.llrjì 

¿reP.senrative of \lcrsco o¡ JP1' ¿nd me.-rìDer
r. Ahhough rhe afore-ne,,;";; ;ì,;;::;ï"'¡L"r 

PorruraDr Releaçe "¡d rransfer Reg:srn prolcc:

p.'o',r ''r. a*i* åir,,';;.';;':;:'"';,'" 'f'sorerhins wc h¡d ¡or 'nrLnded :o i'rcrL:de ,o r.e
;. "' i'.igr'', gri'"ã ;.oi*î;"u;ï*-'" 

tn" o'ocess)' we believe ji is v/cúh inentionirìs. as ¡his
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Who [Jses €SEM and lñ/hy?

The¡e a¡e va¡ions u'a,vs i;r ivhich E\*cos use cs¿l'1. it can be used as a mechanism
for ci¡iz-e¡ participâtion and aÌso to it.ìcreasc transparency. Finally, in addition, it
can foste¡ c¡css-boide¡ coalition building-

In ge;reral, câses against Nlexico hale been filed b.v firms or individuals (33 per-
cent of cases) o¡ one o¡ i¡o¡e \4exican NGos (60 percent of cases). Cases against
Canaia haie been brought by indivicìuals (12 percenr) and exclusively Canadian
NGC co¿ìlitions (4i pe¡cent). In 47 percent of cases against Canada, a foreign or
riansnaiional NGo i,.as Ìisted among the submitters, although these groups gener-
aÌl,r'do not play a leading iole in advancing the submission. \À/hile the Sier¡a Club
(U.S.ì has not been involred in bûnging cases against the U.S., it has participated
in th¡ee ceses against Canada.lt

Anong <ìon-restic NGos, ân even smaller number are responsible for a signifi-
cant pr"oDo¡tion of cases. ln Canada. the Siena Legal Defense Fund has made a total
ol seren submissions.16 It represents the ¡-co coalition in all of these cases. Of the
sc\:en c.1ses. six are against Canacla and one is against lhe U.S. (cEC, 2006). In cases

agairìsi llexico. one person. Domingo Gutié¡rez N4endír'il, has brought ser'en cases.l7
Mos', cases egarì'rst ihe U.S. have been brought b,v domestic American NGos,

oiten rvith support f¡om Canadian o¡ Mexican Ncos. Ol the nine cases, five in-
ciude a', least one fcreigìr NGo. (The trvo cases brought by corporations both pe¡tain
to ¡he \''lethanex case, u'hich did not go to a factual ¡eco¡d because it was being
exarriired tìrrough x,lnl's Chapter 11 process for investor protections.) Somewhat

surprlsi:rgl1,- the American NGos using the process against the U.S. do ¿o¿ include
rhe Gioup of Seuen major environmentaÌ NGos that we¡e most supportive of the
c¡eatio¡ of a Commission fo¡ Erui¡onmen¡al Cooperation. ($reir possible reasons

for lot using the p¡ocess are discussed at length belou:) \\4rat is more, the U.S.
Nccs rher have used the process include mo¡e radical groupings that were 1€he-

me¡rÌ_v opposed to N,Àt-lA. such as F¡iends of Earth.rs ln generai, Ncos bringlng
cases âgainst tbe U.S. hai'-e been smaller groups without a national presence.

Transparency and Accountabi¡ity

Subsian¡iai issues hate hampered the abìlity of cs¡l¡ to be an effective tool to
enhâì.rce ensÞare¡c-r' and accountability of each national govemment. A derailed

It BC;j)dro,isÈr,!97'00ì), Onlâ¡iô Logging (sE\r 02-tlol), ând Ontario Loggi¡g II (sEM-01-006)
i¿ CoaÌ'ij¡ed Poq,er Pia¡is {sr\.i 0,+-C05). Ontario Loggjng (sEM-02-001), Onrario Logging ll (sE\¡-04-

ûC61, jrulF ân¿ Papei isEi\r 02 OCi), BC Hydro ísE¡'1-97'001), BC \4ining (sEi\a'98'004), ând BC
Loggiig (s¡rÊ00'004).

): tr{oi¡¡er I (s.\r 00 001), Nlolirîe)( II (sErt00-00t), C\trar I (sEv-98-005), C}trar II (sEM-01-001).

C-\Îf¿r llì isE¡r 03-00ó), Enu¡onmenral Poilu¡ion in Hemosillo I (sE\4-04'002). and Environmentâl

PoLl,:¡or i¡ He¡;¡osilÌo II lsri\j-05-003).
i¡ Cre¿r Låkcs (ss\1-98 003)
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¡eview. of the text of some of the
indicates a .þ;; ;;;ï;: ïliï:' ;i :;:i:,îi,ï,,j"":f ; 

j:;:îî::."."".."1:
rhus iimiriDs the abitirv of x¡c¿" *a Ërr.r. f-"ì;;';ï'iîå;;Jå"., *"-_"_tion of the failu¡e ¡o 

"nfo."" domestic en'i¡onr¡i;;;;iË.. '-'".,,,
- Jusr as an example. we presenr rhe co'n.n"",r ;i";. ;;, 

";rs from Lre BC lJydrolacruar reco¡d. These are .ome of rhe .".n;;," ;i";;; i.^illn ,o,'"rn,n"",(which w¿s nor rhe target counrrv7,

By requestìng additional informâtion f¡om the Submitrers, including inîo¡marjon relat-ìng to the Response of rhe panv- rhe Secrerai".;"1r";;J; 
".",h"n*, 

l"o* ,n. n*u",whrch does nor p¡ovide for such a possibiiiry By ä;;;,h" ;ly],,h" S"..",".irtopened the door fo¡ rhe Submlte¡i ,o 
"*páa o,i ,h"^;;;;;;ilo'il oi thei¡ Sub_mission, ¿s rhev did. as weÌr às ro conresr rire â¡gu.";;.;;i;;;;ie Res¡onse of

H ::fr"ï,îlï:ure,dopied by rr-1 se.,_,,ni ¡,,," i",,.',il" ï;, no-n rhe

,h,' h;";;";;:;..îil";;îï;;,.ì;r":J 'ha¡ the Secre¡ari¿t put procedures inro 
'r¿(rìce

\rAEc and ¡ts Gu¡àet¡wi. ;:.'rrrlff 
t:i;:ï:nrempi¿red i1 w,cJe\ r4 "nd r j or the

If we we¡e ro qxamine the other factual.records, we rvould find a simiiar patte¡n,
ïh"l:bt*: counLries nor being LargeLed end up siding r¡jrh rhe counrn underscrutin): This phenomenon i, .; :ú p".."t 

"f;;; ;;.",;!;;:,;i,;,r;;i;:,Lional or domestic E\cO o¡essur"r Houe\er. d larger issue i\ dr si¿Le heìe. Iicoun_tnes feel Lhar Lhev can -iully 
rhe \q( LC Secrelar-io L qr*io"ig,,s aurhorjq.or common sense jn probing each ( ase ro rhe deprh ,l"i ,,.1ül ""i'iL" sÊ\4 of:icehare done. rhen rhese counrrie. rr".lro r"r,din!, ;;;;_;;;,i,;:: ihcjr t^"irh inthe ( sE\4 mechanjsm is njl ¿nd. uLir¡¿¡sly. rhor tÈey ar" 

";, ;;,;;"rì; ìn tncr.r.ingaccounrability and rransoaren.,, co.,.iá"r_g ,À'", 
"ì1"r"#" îi.îi,'". _ **,¡,America a¡e democratic sácietiesl rhis fi"dúd;ü.t;;;"[ i" ï'"i,",. rnraa".uìth n orry"for rhe fut ure of transparency and democraclr

"J;ï::liiJ'Ti :j"1i?'i;i::l ::::*'rransparen^c1'or the cs'r\r P¡ocess

h",. b""n-;;;";;,;; ;.rT:,1ï;ii::,i ï,T,:;",f il 
" 
iü:Í;::"; ;;Lhe rext [al]s wjLhjn ¡he legal rerms ol {¡ricles l+ij.l, ¿"".'i'nË liro qu"srion

lll.ï:,y::::::.1îlli :: t,.:!" inform¿r ion,r,.i,, Àii. ""¿.,h,, r,iring ro.,Lw,Lç rr5 rransp¿rencv law ( Lcl Atpì..ldmilledi): jl i\ nol rhe puçose of Anicfe,
,14lt 

5 ro djscem whether a parry is lriling t, 
""ior." , ,ran*rìå*iü , "**=.ìl t e agree thar csF\'r is a Lra ns n.r rç¡61-'¡"r"r,n. ,¡'."'"1 itrr",i'"ä,'',, ,r,r, r",

.efforts, 
on.rhe parr of 

" "ountry tå keep parts of a response o¡ a submission confi_den¡ial will ¡esulr jn diminished rransparenc¡,; thus ¡endedng cSEM inetfuc¡ive.

Coalitional Dynamics

'We uere interesled in c\dmtnjnp E\Go codjition emergence. clFramics. anc impact.\ÀêwerepanìcularlvinreresLådinn-i".,jonrj""*;;fì;io,,,,'åioåì,.,.n0r.,,
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we examirìed l-ìo\ì mùch ñultilateral institution poliq/ reforms ¡eally impact domeô-
tic polirics and policl-mal<ing. Furthermore, we also contributed to theo¡etical dis-
cussicls oll processes oi citizen accountability.

Fo¡ Lhe coalitional dvnamics cornponent of our project, we unde¡took a test of
Lhe theo¡etical const¡uc¡ of the 'boomerang effect" (Hochstetler, 2002) (also framed
b,v Pacheco-\èga as the "first- and second-order pressure transmission mechanisms"

i 2002, ). lo this end- rve include d insights from the growing literature on NGo coa-
ì:irion-bu:lding (Princen and Finger, 1994; Ritchie, 1995; \A/agner, 1999; Legler,
2000: \Vrìght, 2000).

Aìthough the csL p¡ocess allon's any individual o¡ xco ¡esident in one ofthe
ih¡ee Par$es ¡o file submissions, in pËctice most cases are Ëled b,v xcos against their
cl\.n gcvernme¡ts. cEC sec¡ela¡iat officials indicated that, although many NGos

ma.v be attached to a subrnission, in realitv the case is usually brought fon{ard by
a single NGo. Rarel,v do these represent truly collabo¡ative efforts (Sbert and Gari'er,
2004). Ae exception to this ruie \a'ould be the recent U.S. Coal-fi¡ed Powe¡ Plants
case (slr'.,t 0a 005). The submission appea¡s to reflect a genuinely binational coali-
rio¡. n'hich-"r.as ìegall,v represented b,v Sierra Legal Defense Fund (Canada) and
the \\hterkeeper Alìiance (U.S.).

Littìe sulport exisrs fo¡ the transnational civil sociery hypothesis about the exis-

tence of c¡oss-bo¡de¡ coalitions and the participation of t¡ansnational Ncos (such

as F¡icnds of Earth) in cases brought against Canada, and to a lesser extent, the
U.S. Even here, hol'eve¡, cases are primaril,v being brought by domestic groups,
rvith some suppo¡t f¡om cross-border partners. The boomerang effect would predict
rhat c¡oss-bo¡de¡ coalitions and t¡ansnational Ncos would be most active in the
ìess dereloped partne¡ Nlerico. Hou'eve¡ sdkingly iittle evidence exists to show that
this is occu¡ring. The use of the csENt process against Mexicg is the most domes-

i."lìy iocured oi rLe rhrce crember srates. I

infh.lencíng Actor and Indluence Mechanisms

A strrìdng simiiarit-v betneen the polìutant release and t¡ansfer ¡egistries (PRTR)

polic,v insirùment an<i csEl.i is that they both belong to the same "toolkit." They
a¡e usecl to exert p¡essu¡e on ta¡get actors. Transnational coalitions of envi¡on-
¡nental cir.iÌ societ,v organjzations in No¡th Ame¡ica make frequent use of these
trro ;nst¡uñìents (FIarrison, Pacheco-Vega, and Winfield, 2003; Pacheco-Vega,
2005¿ 2005b.and2006) Lo attempt to bring about behavio¡al changes. Howeve¡
ihe scale and i1?e of target actors differs (individual versus national, fi¡ms versus
governments).

In :he case of pmts, g¡,cos use one of tu'o main tactics (fi¡st-o¡de¡ and second-
crder nechanisnrs). Direct lobbving about specific polluting plants would be a first-
o¡de¡ mechanism. In this Ð?e of strategli the target acto¡ has direct interaction
with rÌ.re influencing actor and may'seek to achieve specific reduction targets -butÌrct necessaljl]'. Antr¡eilel and Harrison (2003) indicate that consumers ma,v pun-
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]*.T']lttl¡ firrns by choosing not ro purchase their goods {or acquire reduceduo,TTlt,.. thereby crealing a ,g¡een 
consumerism effec¡.Pubiishing score carcls 

iove."rhe l"*-. Lr, "lï i"iJi" on" of Lh" rrarn srrdregies ENGOS use to att¡acf attentir

1'ï:åå$JTïr;i+j_$:*i:öi:"¡;m'i'å1îîå*1."",ffj;
pu bJished ;;;,"';;;";"',:;:oì:i,i:iì'J.î;:,1 ïå:J::î':ll., l":;;;.*:;T:
":,1;:.:[t ;i::';T;:::[î'l* lq" "d 

i;;;;' ; up""b,'11,h"," ,",p, 
"."

to ìåau." tr,"i. "-ì,;;;"""* *iff i;il:jl$ïl|,{.ti'. s. irompting ihem
In the case of cs¡;u, civil socie

go'ernmen,al ¡.¿y rno".àl," *r::üi:":i}:ili,iä:l*:lï:,,:*îî
wirh nadonal env.ironmentai policies.,p_h"." t"e" ;;ji;;u'" ..l"io-*a* n*._su¡e rraDsmjssion mechan jsm 12005b)..other auth"o.r;;;;;;;d ,raregr. .,rhe
boomerans effect" o¡ rhe ,soiret *od"t, (8j..; K;;;"_ innîijlil""o ,,,,*"u,lqcS and l9c9: l{ochsrerìe¡ 2002r.

Cont¡ibutions to the Literature

Ouerall Coøtributions

This project contributes to a[ least th¡ee dis¡in^cr bodies of]iterature. First. by under

;"jîåH;¡'äif :ï"ï;:",,î"î,"r,h";rr"";;;;,"i,iiil,T'-*r.**-,
in,ighr, {ìo- ti" ri;ä;;;: jllÏ:::::ï:."å*:::î:i*:ä 

:iî""H }ïl:erature on E\co infruence on ooricy change. Fín¿Uv we.onr¡b,li"ìo rh" ","._growing Jirerarure on rhe role oi.i,ii ,*;",1. ¡n .;;;;; j;;ji ;i:, ,,,,."
,_...ftir 

proj""r. p.ovides an original conr¡iburjon ," å.îi¿"i"råîlng ol cirizendnven mechanisms tha¡ have the
-*"r -""."oiìi ry ä;;"î,h",'dä"}:i: ii::i:ï:"iil:lïï.,;.i,Íåï:îl
ticÞation rn polrcy-making, this project will contribute to the b¡oade¡ lite¡atu¡e ondemoc¡atizafion

._",9:::i:]f..::^0'.'-:l 
empírìcalþ grounded and rheo¡eticallv info¡med. o¡ rheçr,,1,,r¡Ld' srue, we nave emplol.ed a variety of data sou¡ces. úorh pdmary (inter_

Ì^"ï".,1 cEc sr¿ff and ENco rep¡esenrati;er) 
""d 

r"";;ãry:(äl#r,,brn,..,ondocumenrs, e-mail exchanges among ker ptry"r, v"tt oaoìog,."içî" lr"" 
"_aa mixed approach, examjnins auån

. n, ry,", r, 

"," bl.n ì ;; *#il:ï:"i H :l:,i:",",,,.,.:;;,! * ff ;;; I I ;;transparency, rhe body of wo.k on 
",rr ,**q,, ,".åi^."îä";;::;;;i'j.",."" _.

i" {n exampte of"uch ma¡s rs:vairabre on,]ï^.-llit*"*r"]l,,ionr"",,i,.ore¡¿p, 
¡n¿:s. sp fi¡"urudrânr \ço polìurron \\ "lch Lreate, rb-se mdp. based on N¿rion"J poliuL,n. ieje¿se , n,, ::on
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bihzatior. arcì a gro*'ing ciilìcal mass of wo¡k that studies non-orthodox approaches

¡o regulaiory pchcii
Our preli;linaq, findings confirm previous researchers' comments on the pre-

su¡ned effec¡iveness of the csE\l process. Howe,'er, rve have gone further by in-
co¡poraiing the perceptions of x¡cgc's sgll staff and some selected ENGo repre

sentaljves In the next stage cf our research ü'e Plan to inten ie\.¡ many more ENGO

represen'Latiles as }\,ell as ke,r' current and forme¡ government officials, Pafiicu-
larìy Canadian and l'lexican, as these two countries are the ones thar have taced

rl.c i.rge majorir' of citizen .ubmirsions.

Conclusío¡rs

csEti àas 
-been 

touted as e "iool without an1, bite." If this "toothless" mechanism
.r,ere reaì\'alì thar *.eak. u'h¡r irould Canadian and Mexican ËNcos want to con-

tjnue ìisjng itì \lbuid it not make much more sense to save scarce and Precious
resources anci 1¡'' to use oiher domestic mechanismsì Our analysis provides evidence

that, r.'Ìrile the numbe¡ of submissions against the U.S. is substantially lowe¡ than

those against Canada and Mexico, the process is still going strong, with 63 sub-

nìssrons and 13 factual records up to the time of this $Titing.
Le.r'is appropriatelv indicates that

rnÌjlie ¡he investment and trarie prorisions. the envitonmental cidzen submission plo-

cess does loi gLiatantee an enforceable righr of actlon to privale Paltiesì lhe outcome of a

cirize¡ submission rvili have no Ìegaìly binding effect on an-v member stare (2007,20)

\lbid, ,Ritchie. et al. (200,1) d¡al, lessons f¡om the World BaTks Inspection Panel

to inlprcve lhe Citizen Submission on Enfo¡cement Ma¡te¡s mechanism. Other
âutho¡s seem to ag¡ee that lessons can be drarvn from independent inspection Pa-
nels sucb as the \lbrÌd Banks (Letis, 2007) and the investo¡ claÍms f¡om the ¡-,qFI¡

process {'lbilelson, 2002).
Lio\lever, the three processes exhibit substantial diffe¡ences that may under-

mine the efio¡ts to make them comparable. As Tollelson (2002) appropriateÌ;' indi-

cates, tbere are some si¡nila ties and a feru diffe¡ences. The csru u-as originally

Cesigned to be n'eak, u'he¡eas the investo¡ claims and the World Bank Inspection

Panel (r',,stl) have been strong from the beginning.
Disseminati¡g the potential benefits of the citizen submissions process may be

one of the key lactors in strengthening the mechanism. The more visible the submis-

sioDs, ihe more Ê\cos can iearn aboul how to uÞdertake this time- and ¡esou¡ce-

consuming process and achieve some degree of success. Seve¡al cu¡rent and fo¡-

ûre¡ cec officiaìs have B.ritren about csEr{ (Markell, 2000 and 2003; Markell and

Knox, eds.,2003; Paquin, N4a1'rand and Sbe¡t,2004r Garve¡,2005; OPalka,2005;
ùla¡kell. 2006), arguabÌ,v in hopes that this will help inc¡ease visibility: rNco repre-

sentatii,es and academic specialists $'ho have brought cases to the cnc have frequendy

LESSONS FROM.r}iE CmztN SUB\TISSIONS ON E\-FORCEÌIE\_ft1,{TtERS I9i
done rhe same (\l'old, Alanis_Orrega. etc.). This srrates,_is both asruie and effectiræ.Inside¡s can lea¡n derails abour ri;e sub,''ir.i; ;-r-":;;;;äu', Tr'nu_ ,".""..¡".,may be unable ro sain. Furrhermor", ,t" *_rt",i"= Ç1.i"".î åii""=o, y=*. ,"thc s¡.¡1 u¡11 c¿n prove elter rjr c jn undersLanding ."j p..""_.,r* fu,rr" .ubrr¡,r_sions. Hor^ever. rhere i,, wide,nread concem in i;.;;;"1;.";",chol¿rs rh¿rsrudies rhe cEc àboul Lhe l¿ck of in¡riLurior"f rn"rn"r.,,"','1"",iri"",,

Field-based assessments, builr on inrerviews *i,t., il.r" zuti ,_gJof inreresredparties, are kev because some actual impacts mav be less ,t,* ,L"_i:.lri*, *t,"."_as others may so unnoriced o. und",",irn.',r"ã. ilr;;;;;; ü;;!tpecl buitd avaluable rinational da¡aset tha¡ mav be used,o 
"nlfi""rtii grou; ,l,"or"u."tconsrrucrs on Lhe advrn.emenl ol ¿ Nonh Americ rn .1.,iÌ ,n. i!.. 
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