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Employment Discrimination
Based on Sexual Orientation and
Gender Identity in Wyoming

Christy Mallory and Brad Sears March 2015

Executive Summary

More than 4% of the American workforce identifies as lesbian, gay, bisexual, or transgender (LGBT).
Approximately 8,900 of these workers live in Wyoming. Wyoming does not have a statewide law that
prohibits discrimination based on sexual orientation or gender identity in employment.

This report summarizes evidence of sexual orientation and gender identity employment discrimination,
explains the limited current protections from sexual orientation and gender identity employment
discrimination in Wyoming, and estimates the administrative impact of passing a law prohibiting
employment discrimination based on these characteristics in the state.
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Key findings of this report include:

e |n total there are approximately 13,000 LGBT adults in Wyoming, including 8,900 who are part
of Wyoming’s workforce. *

e Media reports and lawsuits document incidents of sexual orientation and gender identity
discrimination against employees in Wyoming.  These include reports from school
administrators and a state government employee.

e A recent survey in Wyoming reflects discrimination and negative attitudes toward LGBT people
in the workplace. A 2006 survey of 87 LGB people in Wyoming found that of respondents who
were “out” about their sexual orientation to their co-workers, 29% reported that they were
discriminated against in employment opportunities, and 20% believed that their sexual
orientation or gender identity was a factor in the termination of their employment from an
existing position.

e National surveys also show that discrimination against LGBT workers is persistent and prevalent.
Most recently, a 2013 Pew Research Center survey found that 21% of LGBT respondents had
been treated unfairly by an employer in hiring, pay, or promotions.

e When transgender people are surveyed separately, they report similar or higher levels of
discrimination. For example, as recently as 2010, 78% of respondents to the largest survey of
transgender people to date reported having experienced harassment or mistreatment at work,
and 47% reported having been discriminated against in hiring, promotion, or job retention
because of their gender identity.

e Disparities in wages are another way that discrimination has traditionally been measured.
Census data show that in Wyoming, the median income of men in same-sex couples is 16%
lower than the median income of men in different sex marriages.

e Wyoming is one of eleven states with no local-level ordinances prohibiting sexual orientation
and gender identity discrimination in private sector employment. A recent local ordinance
passed in Jackson Hole, Wyoming is the first in the state to prohibit sexual orientation and
gender identity discrimination in public sector employment.

e None of Wyoming’s workforce is covered by a local ordinance that prohibits discrimination in
private sector employment. Less than 1% of Wyoming’s workforce is covered by Jackson Hole’s
policy prohibiting sexual orientation and gender identity discrimination in local government
employment.?

e Of the large private sector employers in Wyoming, at least four—Halliburton, Rio Tinto Energy
America, Lowe’s Companies Inc., and Walmart Stores Inc.— prohibit discrimination on the basis
of either sexual orientation or gender identity. In addition, the University of Wyoming prohibits
employment discrimination based on sexual orientation.

e Public opinion in Wyoming supports the passage of non-discrimination protections for LGBT
people. In response to a national poll conducted in 2011, 69% of those polled in Wyoming said
that Congress should pass a federal law to prohibit employment discrimination based on sexual
orientation and gender identity.* In addition, other polls have found that 78% of Wyoming



residents think that LGBT people experience a moderate amount to a lot of discrimination in the
state.

e Adding sexual orientation and gender identity to the state’s current non-discrimination law
would result in approximately four additional complaints being filed with the Wyoming Labor
Standards Office each year.

e Because the number of discrimination complaints filed with the Wyoming Labor Standards
Office varies, on average, by more than four complaints annually, the anticipated new
complaints based on sexual orientation and gender identity could likely be absorbed into the
existing system with no need for additional staff and negligible costs. A conservatively high
estimate suggests that it would cost the Labor Standards Office $10,800 per year to enforce the
complaints, or about 1.1 percent of the 2013 budget.

Evidence of Discrimination

Survey Data and Specific Examples of Sexual Orientation and Gender Identity
Discrimination in Wyoming

Research shows the existence of widespread and continuing discrimination against LGBT workers in the
U.S. In response to surveys, LGBT workers consistently report having experienced discrimination, and
non-LGBT people often report having witnessed discrimination against their LGBT co-workers. For
example, a national survey conducted by Pew Research Center in 2013 found that 21% of LGBT
respondents had been treated unfairly by an employer in hiring, pay, or promotions.> Additionally, the
nationally representative 2008 General Social Survey found that 37% of gay men and lesbians had
experienced workplace harassment in the last five years, and 12% had lost a job because of their sexual
orientation.® As recently as 2010, 78% of respondents to the largest survey of transgender people to
date reported having experienced harassment or mistreatment at work, and 47% reported having been
discriminated against in hiring, promotion, or job retention because of their gender identity.’

Similar statistics have been found in surveys of LGBT individuals in Wyoming. A 2006 survey of 87 LGB
people in Wyoming found that of respondents who were “out” about their sexual orientation to their
co-workers, 29% reported that they were discriminated against in employment opportunities and 20%
reported moderate to high levels of discrimination in employment benefits.® Additionally, of the
surveyed respondents, 20% believed that their sexual orientation or gender identity was a factor in the
termination of their employment from an existing position.” Further, of the “out” respondents, 44%
reported mixed reactions to their sexual orientation.’® Men and women in less densely populated areas
of Wyoming reported higher levels of discrimination than those in more densely populated towns.™

Employment discrimination against LGBT people has also been documented in court cases, state and
local administrative complaints, complaints to community-based organizations, academic journals,
newspapers, books, and other media. Additionally, a number of federal, state, and local administrative
agencies and legislative bodies have acknowledged that LGBT people have faced widespread
discrimination in employment.*



Examples of employment discrimination against LGBT people Wyoming have been documented in two
recent court cases:

e A case was brought by two lesbian school administrators who were terminated after a student
complained that they had been seen “holding hands and walking into a Victoria’s Secret
store.”13 The women stated that after the incident, the superintendent then spoke to them
about the allegations, angrily stating that he “knew all about” them. During the following year,
the school underwent a reorganization and both of their positions were eliminated. The women
then applied to several job openings but were not selected for any of them. They filed suit
alleging violation of their equal protection rights on the basis of sexual orientation. Following a
trial, the jury found that the school superintendent had unconstitutionally discriminated against
the women, awarding them $160,515 in damages. On appeal, the Tenth Circuit held that the
superintendent was not the final policymaker for the district and, therefore, the district could
not be liable for his actions. The Circuit Court further concluded that in 2003, discrimination on
the basis of sexual orientation was not clearly established to be unconstitutional and, therefore,
qualified immunity protected the superintendent from personal liability.**

e A case was brought by a state agency employee for gender discrimination based on comments
made by his supervisor about his perceived LGBT status. The Wyoming district court granted
summary judgment to the state agency, holding that “[s]exual orientation is conspicuously and
intentionally absent from the list of protected categories under Title VII,” and that “[r]ecasting
allegations of homophobia as ‘sex stereotyping’ does not of itself bring the action under the
purview of the Civil Rights Act.”15 The Tenth Circuit affirmed the decision.1®

Additionally, several comments made by state legislators indicate a lack of awareness around
discrimination based on sexual orientation and gender identity in the state:

e In 2013, during debate for a bill that would prohibit sexual orientation and gender identity
discrimination in marriage and employment, one representative spoke in favor of an employer’s
ability to discriminate based on sexual orientation and gender identity, citing her belief that

these characteristics were voluntary and “harmful to the mind, body and spirit.”"’

e In the same debate, one state legislator stated, “At the end of the day, I'm really curious as to
718

whether we’re just looking for a problem that necessarily doesn’t need a solution.
According to anecdotal reports, LGBT people in Wyoming tend to be private about their sexual
orientation, in part, out of fear. As one Time Magazine article reported, a gay man who recently
relocated to Wyoming with his same-sex partner “‘didn’t expect that people in Wyoming would be as
closeted as they are’. ... One reason is that gay bashings still occur. Not long ago, [the man reported],
a gay couple w[as] assaulted in a bar in a rural part of Wyoming. One of the victims had to see a doctor
for bruised ribs and cartilage damage. But the men didn’t file a police report. ‘I suspect it has to do with
them not wanting to out themselves to the police . . . They were embarrassed to say they were gay.”19



The author also “met a lesbian couple who have lived in the same Casper home for 21 years and yet
have never spoken openly with the neighbors about their love for each other. Instead, they let people
think they are just roommates.” According to the reporter, “Wyoming has constructed an entire culture
around the fraught military concept known as ‘Don’t ask, don’t tell.” Nearly every Wyomingite | met
used that phrase, or a version of it, with respect to homosexuality. ‘People have an open mind but a
closed mouth here,” said former Senator Simpson.20

Wage Inequity

Census data show that individuals in same-sex couples in Wyoming earn less than individuals married to
different-sex partners. On average, men in same-sex couples in Wyoming earn $29,500 each year,
significantly less than the $40,764 for men married to different-sex partners.”> The median income of
men in same-sex couples in Wyoming is $29,500, 16% less than that of married men ($35,000).%
Similarly, women in same-sex couples earn an average of $11,306 per year, which is significantly less
than the average of $18,419 per year for women married to different-sex partners.”® The median
income of women in same-sex couples is $10,000, 33 percent less than the median income of women
married to different-sex partners ($15,000).>* A 2009 study indicated that the wage gap for gay men is
smaller in states that implement non-discrimination laws, suggesting that such laws reduce
discrimination against LGBT people.”

These findings are not unique to Wyoming. Analyses of national data consistently find that men in
same-sex couples and gay men earn 10-32% less than similarly qualified men who are married to

|26

different-sex partners, or men who identify as heterosexual.” Surveys of transgender people find that

they have high rates of unemployment and very low earnings.?’

Current Protections from Discrimination

Wyoming does not have a statewide law that prohibits employment discrimination based on sexual
orientation or gender identity.”® In January 2013, the Wyoming Senate considered a bill, Wyoming
Senate File 131, that would have prohibited employment discrimination and wage inequities on the
basis of sexual orientation and gender identity.”’ The bill was defeated on a roll call vote in the

30

Senate.”™ A similar bill, introduced in 2009, sought to prohibit employment discrimination based on

sexual orientation, but did not include gender identity.>* That bill did not make it out of committee.>

Several universities and private corporations in Wyoming have adopted internal policies that prohibit
discrimination based on sexual orientation and gender identity in employment.

Statewide Non-Discrimination Laws in Wyoming

Title 27 of the Wyoming State Statutes governs matters of labor and employment. It prohibits
employment discrimination by most employers with two or more employees® because of age, sex, race,
creed, color, national origin, ancestry or pregnancy.** Employers may not hire or discharge, promote or



demote, or provide unequal compensation to individuals because of these characteristics. Title 27 does
not apply to religious organizations, which are exempt from the definition of employer.>

The Wyoming Department of Workforce Services Labor Standards Office enforces labor and
employment laws in Wyoming. The Labor Standards Office exists to “process, investigate, mediate and

3% An employee

render decisions on complaints of employment discrimination and claims for wages.
must file a complaint with the Labor Standards Office within 90 days of when the discriminatory practice

occurred.”

In 2013, the Labor Standards Office handled 188 complaints of employment discrimination® and
operated on a budget of $960,000.%

Local-Level Protections from Discrimination

No local ordinances in Wyoming prohibit private sector employment discrimination based on sexual
orientation or gender identity.”® This makes Wyoming one of eleven states without any local ordinances
preventing such discrimination in the private sector.* On May 28, 2014 the town of Jackson Hole
became the first locality in Wyoming to prohibit discrimination based on sexual orientation and gender
identity in the public sector when it amended the town’s employee policy manual.** Jackson Hole’s
policy covers less than 1% of Wyoming’s workforce.

Private Company and University Non-Discrimination Policies

Private companies adopt internal policies prohibiting discrimination based on sexual orientation and
gender identity for a variety of reasons including improved recruitment and retention of talented
employees, increasing employee productivity and customer satisfaction, and attracting a larger
customer base.” One study of corporate motivations behind adopting workplace non-discrimination
policies found that 53% of the top companies in the U.S. with LGBT-supportive policies had adopted the
policies for economic reasons.*

Academic research has found that LGBT-supportive corporate policies are linked to positive business-
related outcomes, including greater job commitment, improved workplace relationships, increased job
satisfaction, and improved health outcomes among LGBT employees.”> For example, a 2006 national
poll found that 89% of LGBT respondents and 72% of non-LGBT respondents reported that when
deciding where to work, it was important that an employer have a written non-discrimination policy that
includes race, ethnicity, sex, religion, age, sexual orientation and disability.*® Research also suggests
that employers limit their available talent pool by screening out applicants based on their sexual
orientation. One study found that the rate of screening out gay male applicants was twice as high in
regions without sexual orientation non-discrimination laws.*’

Additionally, LGBT-supportive workplace policies can expand opportunities to secure potentially
lucrative government contracts for corporate employers. A 2011 study found that 68 local governments
had laws requiring contractors to have LGBT-inclusive non-discrimination policies.”® A number of states
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have similar laws that apply to state government contracts.* Without such policies, companies would
not be eligible to bid for contracts with these state and local governments.

Many of Wyoming’'s top employers have adopted internal policies that prohibit sexual orientation and
gender identity discrimination. Several of Wyoming’s largest private sector employers including
Halliburton, Rio Tinto, Lowe’s, and Walmart, have policies prohibiting discrimination based on sexual
orientation.”® Lowe’s and Walmart also prohibit discrimination based on gender identity.**

Additionally, the University of Wyoming, Wyoming’s largest employer, prohibits employment

discrimination based on sexual orientation.*

2011.%

The University employed over five thousand people in

Public Opinion

Public opinion in Wyoming supports the passage of non-discrimination protections for LGBT people. In
response to a national poll conducted in 2011, 69% of those polled in Wyoming said that Congress
should pass a federal law to prohibit employment discrimination based on sexual orientation and gender
identity.>

In addition, public opinion data indicate that Wyoming residents perceive the state as unfriendly to
LGBT people. Aggregated data from two large public opinion polls found that 78% of Wyoming
residents think that LGBT people experience a moderate amount to a lot of discrimination in the state.”

Administrative Impact

Complaint Estimate

Despite the persistence and pervasiveness of employment discrimination against LGBT people, studies
show that enforcing sexual orientation and gender identity provisions in non-discrimination laws has
only a minimal burden on state agencies. Complaints of sexual orientation discrimination are filed by
LGBT people at approximately the same rate as complaints of race and sex discrimination are filed by
people of color and women, respectively.®® However, because the LGBT population is so small, the
absolute number of sexual orientation and gender identity complaints filed under state non-
discrimination laws is very low.>’

We estimate that approximately four complaints of sexual orientation or gender identity discrimination
would be filed with the Wyoming Labor Standards Office each year. To reach this estimate, we drew on
Gallup polling data and Census data from Wyoming to estimate the size of the LGBT workforce in the
state, and applied a national sexual orientation and gender identity complaint rate to that population.
We have previously used this methodology to estimate the number of complaints that would be filed on
the basis of sexual orientation and gender identity in other states, including South Carolina, Missouri,
Ohio, Pennsylvania, South Dakota, Texas, Utah, and West Virginia.58



Results from a 2012 Gallup poll show that 2.9% of people in Wyoming identify as LGBT.>® Applying this
percentage to the number of people in Wyoming’s workforce (305,965%) indicates that there are 8,873
LGBT workers in Wyoming.

Next, we applied the rate of complaints filed on the basis of sexual orientation or gender identity to the
number of LGBT workers in Wyoming to determine how many complaints will be filed annually if these
characteristics are added to the employment non-discrimination law. We used the national average
complaint rate from a 2008 study that analyzed administrative complaint data from 17 states that
prohibited sexual orientation discrimination at that time.®" The study found that across these states, the
average rate of complaints filed on the basis of sexual orientation was 4.7 per 10,000 LGB workers.*
There is not sufficient data to make a similar calculation of the average rate of complaints file on the
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basis of gender identity. ® Therefore, we assume that this rate is also 4.7 per 10,000 transgender

workers.

Applying the national complaint rate (4.7 per 10,000 LGBT workers) to the number of LGBT workers in
Wyoming (8,873) suggests that four complaints of sexual orientation and gender identity discrimination
would be filed annually if these characteristics were added to the state’s employment non-
discrimination law.

Cost of Enforcement

Using Information from the Wyoming Department of Workforce Services 2012-2013 Strategic Plan,®* it is
possible to estimate the cost associated with handling the additional four complaints that would be filed
if sexual orientation and gender identity were added to Wyoming’s employment non-discrimination
laws.

In 2013, the Labor Standards Office handled 188 fair employment claims.®® Its operating budget
allocated for employment claims (including outreach and training) was $960,000.%® The Labor Standards
Office estimated that each claim handled in 2013 cost the office $2,700.®” Based on that estimate of
cost per complaint, the additional four complaints estimated above would result in an estimated
increase of $10,800 per year, or about 1.1 percent of the 2013 budget.

This estimate is likely to be conservatively high. Annual fluctuations in the number of complaints filed
with the Labor Standards Office have varied, on average, by more than four complaints over the four
fiscal year periods for which data are available, FY2010 — FY 2013. From FY2010 through FY2013, the
number of complaints filed from year to year varied by 7 complaints, on average. In years 2011, 2012,
2013, the Labor Standards Office operated on the same budget of $960,000. Because the office was
able to absorb the annual fluctuations into its existing budget, it is likely that the additional complaints
filed on the basis of sexual orientation and gender identity could also be absorbed into the existing
budget with minimal impact on the Labor Standards Office.



Fiscal Year Number of Complaints Handled Budget

2013 188°% $960,000%°

2012 1917° $960,000”*

2011 197" $960,000"

2010 2107 Not available
Conclusion

Documented evidence shows that LGBT people face employment discrimination across the country,
including in Wyoming. There is currently no statewide law that prohibits employment discrimination
based on sexual orientation or gender identity in Wyoming. Adding these characteristics to Wyoming's
employment non-discrimination laws would provide protection from discrimination to approximately
8,900 LGBT workers in the state. Based on data from other state administrative enforcement agencies,
we estimate that approximately four complaints of sexual orientation or gender identity employment
discrimination would be filed in Wyoming annually if the law were amended. A conservatively high
estimate based on data from the Wyoming Department of Workforce Services Labor Standards Office
suggests that it would cost the state approximately $10,800 to enforce these complaints each year;
which represents 1.1% of the Office’s budget in 2013. Given fluctuations in number of complaints filed
annually, it is likely that the additional four complaints could be absorbed with little impact on the staff
and negligible costs.



About the Williams Institute

The Williams Institute on Sexual Orientation and Gender Identity Law and Public Policy at UCLA
School of Law advances law and public policy through rigorous, independent research and
scholarship, and disseminates its work through a variety of education programs and media to
judges, legislators, lawyers, other policymakers and the public. These studies can be accessed at
the Williams Institute website.

For more information

The Williams Institute, UCLA School of Law
Box 951476
Los Angeles, CA 90095-1476
(310)267-4382

williamsinstitute@law.ucla.edu
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