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The Puzzling Persistence of Process-Based
Federalism Theories

Saikrishna B. Prakash & John Yoo’

Like bell-bottom jeans, the theory of the political safeguards of federalism
periodically makes a brief comeback, before common sense returns it from
whence it came. |In the 1950's, Professor Herbert Wechsler famously coined
the phrase in arguing that the national government’s structure allowed the
states to protect themselves from overreaching federal laws.! About a
quarter-century later, Dean Jesse Choper gave more theoretical substance to
the idea. Because states could take care of themselves, Choper argued,
courts should not interfere in federalism cases but should instead use their
ingtitutional capital to defend individua rights? Although Garcia v. San
Antonio Metmpolitan Transit Authority® adopted elements of the theory, the
Rehnquist Court has implicitly rejected it by rejuvenating the judicial protection
of federalism.*

*  Professor of Law, University of San Diego, and Professor of Law,
University of Cdifornia at Berkeley School of Law (Bodt Hall). Professor
Yoo is grateful for the financial assistance of the Boalt Hall Fund and of the
Committee on Research of the University of California at Berkeley. We
thank Jesse Choper, Brad Clark, Phil Frickey, John McGinnis, Paul Mishkin,
John Manning, for the comments and advice.

1. See Herbert Wechsler, The Political Safeguards of Federalism: The
Role of the States in the Composition and Selection of the National
Government, 54 COLUM. L. REV. 543, 546 (1954).

2. See JESSE H. CHOPER, JUDICIAL REVIEW AND THE NATIONAL
POLITICAL PROCESS 175 (1980); see also Jesse H. Choper, The Scope of
National Powers Vis-a-vis the States: The Dispensability of Judicial
Review, 86 YALE L.J. 1552 (1977).

3. 469 U.S. 528 (1985).

4. One of us has argued that the trend of these recent federalism
decisions has essentidly overruled Garcia. See John C. Yoo, The Judicial
Safeguards of Federalism, 70 S. CAL. L. REV. 1311 (1997) [hereinafter Yoo,
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Nonetheless, the political-safeguards theory has made something of a
comeback. Thefirst sign of its resurrection was an article by Professor Larry
Kramer, which argued that political parties provide dl the protections that the
states may need.®> Second came Justice Breyer's dissent in United States v.
Morrison, where the Court invdidated the civil suit provision of the Molence
Against Women Act as beyond Congress's legislative power.® According to
Justice Breyer, “within the bounds of the rational, Congress, not the courts,
must remain primarily responsible for striking the appropriate state/federa
balance.”” Justice Souter's dissent carried similar overtones.® Professor
Bradford Clark’s new article in this Review represents a third, and we think
the most rigorous, effort to defend the political-safeguards theory.®  Clark
argues that a strict approach to the separation of powers will safeguard the
states by making it more difficult to enact federal legidation.

We have little quarrel with Clark’s adherence to formalism in separation
of powers. Indeed, both of us have written separately that formalism is most
closdly consistent with the text and the original understanding of the
Congtitution’s separation of powers.’® What we find mistaken, however, is
Professor Clark’s broader effort to prop up the deeply flawed political-
safeguards theory. Despite his best efforts, we conclude that the theory of
the political safeguards of federalism remains fundamentally mistaken and that

Judicial Safeguards].

5. See Larry Kramer, Putting the Politics Back into the Political
Safeguards of Federalism, 100 COLUM. L. REV. 215 (2000).

6. United States v. Morrison, 529 U.S. 598 (2000).

7. Id. at 660 (Breyer, J., dissenting) (citations omitted).

8. Id. at 647 (Souter J., dissenting) (“The objection to reviving traditiona
state spheres of action as a consideration in commerce analysis, however, not
only rests on the portent of incoherence, but is compounded by a further
defect just as fundamental. The defect, in essence, is the majority's rejection
of the Founders' considered judgment that politics, not judicia review, should
mediate between state and national interests as the strength and legidative
jurisdiction of the National Government inevitably increased through the
expected growth of the national economy.”).

9. Bradford R. Clark, Separation of Powers as a Safeguard of
Federalism, 79 TEXASL. REV. ___ (2001).

10. See, e.g., Steven G. Caabres & Sakrishna B. Prakash, The
President’s Power to Execute the Laws, 104 YALE L.J. 541 (1994); John
Yoo, The Continuation of Politics by Other Means: The Original
Understanding of the War Power, 84 CAL. L. REV. 167 (1996) [hereinafter
“Y 00, War Powers”].
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recent scholarly attempts to give it afirmer foundation have failed. Professor
Clark’s piece, insightful asit is, unfortunately is rather akin to reinforcing the
walls of a sand castle as the tide returns.

At the outset, a clarification is necessary. When we refer to the politica
safeguards of federalism we mean the theory that posits that because the
states are represented in the nationa political process, judicia review of
federdism questions is either unnecessary or unwarranted. In other words,
the political safeguards of federalism refers to the theory that the political
safeguards are the exclusive means of safeguarding the states. Under this
approach, federal courts are not to exercise review over questions that involve
only the balance of power between the federal government and the states.

A look at the major political-safeguards theorists illustrates the theory’s
permutations. Professor Choper first made the case for the exclusive theory
by arguing that courts should find federalism questions nonjusticiable.
Professor Kramer is also probably best classified as an exclusivist; he believes
that the Rehnquist Court’s federalism cases of the last decade have been
based on a“ phony originalism” in which the Court is “heedlessly striking down
federal laws in what amounts to a treacherous game of blind man’s bluff with
the Congtitution and American government.”* While Kramer occassionally
seems to contemplate some judicia review of the scope of federal power his
review would be so insubstantial as to result in no review at all. (Indeed at
times he argues that judicial review as a whole is constitutionally
unauthorized). By contrast, Professors Wechsler's and Clark's precise views
on judicia review are more difficult to indentify. Almost all of Weschler’'s
famous 1954 article was devoted to describing the political safeguards; at the
end, he fleetingly suggested that judicia review of the scope of federal power
might ill remain appropriate, but only if done gingerly and reluctantly.*
While Professor Clark’s argument represents an effort to shore up the
political-safeguards theory generdly, he fals to explore its implications for
judicial review. His argument could be read to suggest that if the Court
adopts a formalist approach to the separation of powers, there would be little
if any need for the judiciary to police the limits of federal power.

11. Kramer, supra note 5, at 291.

12. Wechdler, supra note 1, at 559 (“This is not to say that the Court can
decline to measure national enactments by the Constitution when it is called
upon to face the question in the course of ordinary litigation . . .. Itisrather
to say that the Court is on weakest ground when it opposes its interpretation
of the Constitution to that of Congress in the interest of the states, whose
representatives control the legislative process and, by hypothesis, have broadly
acquiesced in sanctioning the chalenged Act of Congress.”).
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We do not doubt that the political safeguards may, on occasion, safeguard
the states' constitutional powers and prerogatives. The Constitution was
crafted to ensure the states a significant role in the composition of the federal
government, and the states' continuing constitutional roles serve to sometimes
protect states' rights and to restrain Congress atempts to overreach. We
challenge, however, the conclusion of Justices Breyer and Souter and political-
safeguards supporters that the political safeguards represent the only
protections for federalism. In our view, the exclusive theory is simply
inconsistent with the Constitution’s text, structure, and original understanding.
None of these sources allows the federal courts to exercise judicia review
while simultaneoudly excluding entire subject matters from its protections—
especially one as central to the structure of the Constitution as federalism.
The palitical-safeguards theory treats judicia review as purely functional and
almost discretionary, while we believe that the constitutional text, structure,
and history impose judicial review as a mandatory duty on the courts. We
should emphasize that we are not referring to judicid review of the sort that
elevates the Supreme Court’s opinions into the supreme, fina word on
congtitutional interpretation.  Rather, we only defend the limited and
reasonable clam that the text and structure support a more modest version of
judicial review, which derives from the judiciary’s performance of its
constitutional duty to decide cases or controversies involving federal law. This
theory of coordinate branch construction acknowledges the right of the
President and Congress to interpret the Congtitution in the course of
performing their own unique constitutional functions.

While the Constitution lacks an obvious judicial review clause, we believe
that the Framers approached the issue in the same way they understood the
separation of powers. Though the latter concept never was explicitly codified,
few have any difficulty seeing its expression in various constitutional texts and
structures. Similarly, various constitutional provisions, when considered in
their historical context, reflect the original understanding that the courts would
exercise judicid review. This review would apply to federal laws that
infringed the powers reserved to the states, just as it would to any properly
brought case arising under federal law. In other words, the Constitution
contemplates judicia review generally and judicia review of federal legidation
in particular, just as it contemplates that none of the three branches will
exercise the powers of the others.

Part | of this Essay argues that the politica-safeguards theory does not
square with the constitutional text. It rejects the notion that judicial review is
not authorized by the Constitution, and hence can be deployed according to
our discretion. Rather, judicial review flows directly the courts’ function of
deciding cases and controversies arising under federal law, the respect due to
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a written Constitution, and the principle of a federal government of limited
powers. The constitutional text nowhere excepts federalism cases from the
general category of disputes susceptible to judicia review. Part Il discusses
the severe structural distortions created by the political-safeguards theory, and
criticizes the provocative theory that the extra-constitutional role of the
political parties can serve as a complete substitute for judicial review of
federalism questions.

Part 111 demonstrates that the original understanding of the Constitution
cannot support any theory that insists that the nationa political process is the
exclusive safeguard for federalism. Four years ago, one of us published a
preliminary review of the framing materials; it indicated that the Framers
understood judicial review to extend to questions concerning the division of
power between the federa government and the states.* Responding to
Professor Kramer’'s claim that the political safeguards are exclusive because
the Framers did not believe that judicia review would exist at all,* we have
conducted a more thorough examination of the historical evidence. Our
review suggests that Professor Kramer's claims are sorely mistaken. There
is anple evidence that many Framers generaly assumed that judicial review
would exist, that it could limit federal power that exceeded constitutional limits,
and that the mere existence of political process safeguards did not preclude
judicial review of the scope of federal power. While the founders undoubtedly
believed that the political process would serve as a significant safeguard of
state interests, they did not understand those protections to be exclusive.

In the course of chalenging the political-safeguards theory, we uncover
substantial evidence, some not before examined by scholars, that supports the
legitimacy of judiciad review generally—a far broader debate than the one
over the political safeguards of federalism.”* Although there were a handful

13. See generally, Y00, Judicial Safeguards, supra note 4, at 1357-91.
14. Kramer, supra note 5, at 234-52.

15. An incomplete list of the books that have considered the origina
understanding of judicial review includes: WILLIAM E. NELSON, MARBURY V.
MADISON: THE ORIGINS AND LEGACY OF JUDICIAL REVIEW (2000); SYLVIA
SNOWISS, JUDICIAL REVIEW AND THE LAW OF THE CONSTITUTION (1990);
ROBERT LOWRY CLINTON, MARBURY V. MADISON AND JUDICIAL REVIEW
(1989); J.M. SOSIN, THE ARISTOCRACY OF THE LONG ROBE: THE ORIGINS
OF JUDICIAL REVIEW IN AMERICA (1989); LEONARD LEVY, ORIGINAL
INTENT AND THE FRAMERS CONSTITUTION (1988) (especialy chapter 6);
RAOUL BERGER, CONGRESS V. THE SUPREME COURT (1969); CHARLES A
BEARD, THE SUPREME COURT AND THE CONSTITUTION (1962); WILLIAM
W. CROSSKEY, POLITICSAND THE CONSTITUTION IN THE HISTORY OF THE
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of founders who denied the propriety of judicia review, there was a
surprisingly strong consensus amongst Federalists and Anti-federalists that the
courts had to review the constitutionality of federal legislation. This
agreement was consistent with broader historical and intellectual
developments taking place at the time. Critics of the Court’s two-century
tradition of judicidly reviewing the scope of federal legislation bear a heavy
burden, for they must explain not only the conflict between their theories and
the constitutional text and structure, but the original understanding as well.

I1.  The Constitutional Text and Judicial Review

Although it has undergone several transformations, the theory of the
political safeguards of federalism remains fundamentally at odds with the
Constitution's text. To be sure, as Wechder conceived it, the political
safeguards arise from the Constitution’s structuring of the political branches.
Article I’s granting of two votes to each state in the Senate, the distribution
of the seats in the House of Representatives by state, and the electoral
college’' s emphasis on states, al give the states a “crucial role in the selection
and the composition of the national authority.”*® Because the constitutional
text gave states ample means to defend their interests, Wechsler concluded,
“federal intervention as againgt states is . . . primarily a matter for
congressional determination in our system as it stands.”” Wechsler believed
that states would use their influence in the national political process to pursue
their interests, which would protect state sovereignty and thus preserve the
bal ance between federal and state power.

Wechsler’s argument, however, is essentially a political and functional
argument, not atextual one. It does not base its acceptance of judicia review

UNITED STATES (1953); CHARLES GROVE HAINES, THE AMERICAN
DOCTRINEOFJUDICIAL SUPREMACY (1932); CHARLESWARREN, CONGRESS,
THE CONSTITUTION, AND THE SUPREME COURT (1925); EDWARD S.
CORWIN, THE DOCTRINE OF JUDICIAL REVIEW (1914). A similar ligt of
articles includes: Kramer, supra note 5; Gordon S. Wood, The Origins of
Judicial Review Revisited or How the Marshall Court Made More out of
Less, 56 WASH. & LEE L. REV. 787 (1999); Jack Rakove, The Origins of
Judicial Review: A Plea for New Contexts, 49 STAN. L. REv. 1031 (1997);
Yoo, Judicial Safeguards, supra note 4, Dean Alfange, Jr., Marbury v.
Madison and Original Understandings of Judicial Review: In Defense
of Traditional Wisdom 1993 SUP. CT. REV. 329.

16. Wechdler, supra note 1, at 546.

17. Id. at 559.
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on the constitutional text, nor does link its exceptions to judicial authority to
any congtitutional provisions. Rather, Wechdler sought to explain why the
federal courts could turn their attention away from protecting state
sovereignty and instead focus on state attempts to frustrate federal powers.

Choper’s version of the theory lacked a textual basis as well. Rather,
Choper argued that the Court ought to withdraw judicial review of federalism
S0 as to better protect individud rights.®® As a countermgjoritarian institution
without command of the sword or purse, the Court must rely upon its
legitimacy to convince others to enforce its rulings. By withdrawing from
federalism cases, Choper maintained, the Court could conserve its exhaugtible
institutional capital for the purpose of standing up to the mgority in the
defense of individual rights. Furthermore, Choper argued, the national political
process could be trusted to protect state interests. Notice, however, that
neither scholar relied upon to any textual authorization for the withdrawal of
judicial review. Rather, both Wechsler and Choper appealled to considerations
of ingtitutional function, constitutional culture, or the workings of national
politics, in order to justify the conclusion that courts need not review
federalism questions.

Wechder and Choper were wise to sidestep the constitutional text
because the text supplies little or no support for their arguments. Article I,
which must provide the textual basis for judicial review, declares that the
“judicial Power shall extend to a// Cases, in Law and Equity, arising under this
Constitution, the Laws of the United States, and Treaties made, or which shall
be made, under their Authority.”*®* This provision nowhere contains an
exception from judicid review for cases involving federalism. To be sure,
several barriers may preclude judicia review of constitutional (and other)
guestions. Standing, mootness, ripeness, and the political question doctrine
may prevent parties from litigating issues that arise under federal law.?® Yet
these justiciability doctrines are not designed to keep specific subject matters
out of the federal courts, rather each enforces Article 1lI's case or
controversy requirement. Once justiciability requirements are satisfied,
Article |1l does not cordon off any subject matter as immune from judicial
review.?

18. Choper, supra note 2.

19. U.S. CONST. art. |1, 8§ 2 (emphasis added).

20. See, e.g., Nixon v. United States, 506 U.S. 224 (1993).

21. One of us has argued that federal courts cannot play arole in deciding
whether the President has the constitutional authority to initiate military
hostilities without congressional approval. See Yoo, War Powers, supra note
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Implicitly acknowledging this fact, the third scholar in the politica-
safeguards triumvirate, Larry Kramer, attempts to one-up Wechder and
Choper. The Constitution does not demand judicial review of federalism,
Kramer argues, because the Constitution requires virtually no judicial review
a al.2 According to Kramer, “[g]iven their understanding of judicial review,
no one in the Founding generation would have imagined that courts could or
should play a prominent role in defining the limits of federal power. And no
one did."? The Founders would have left the job of defining the
Constitution’s meaning to “popular action,” such as voting, petitioning, mob
action, or “revolutionary violence.”?* “Permitting judges to resolve legitimate
disagreements about the meaning of the Constitution,” Kramer concludes,
“would have violated core principles of republicanism, which held that such
guestions could only be settled by the sovereign people.”® Ideas about
judicia review, Kramer believes, rested only in the minds of a*small minority”
at the Framing.?®

The most Kramer will concede is that perhaps some believed the courts
might exercise review “where the legidature unambiguoudy violated an
established principle of fundamental law.”?” Yet he argues that courts should
exercise areview of federal legidation that infringes on state sovereignty that
is so deferential as to be virtudly identical to a regime that that would utterly
preclude judicid review. For Kramer, review might be rational basis in theory,
but nonjusticiable in fact.

We bdlieve that Kramer has misread the Founding materials, and we will
explain in Part 111 why. For present purposes, however, it is important to
recognize that Kramer, too, has avoided making a textual argument. Indeed,
he—like Wechder and Choper before him—neglects to examine the textual
basis for judicid review.”® |n passing, for example, Kramer simply asserts

10, at 287-90. This is not due to any discrete subject matter exception to
judicial review, however, but because such issues fal within the political
guestion doctrine due to their textual commitment to the political branches of
government.

22. Kramer, supra note 5, at 234-35.

23. Id. at 235.

24. Id. at 237.

25. Id.

26. Id. at 238.

27. Id. a 240.

28. A number of different scholars have argued about whether the

congtitutional text supports judicia review. Some of the more well-known
examples are ALEXANDER BICKEL, THE LEAST DANGEROUS BRANCH 5-6



2001] Running Header 9

that “the text says nothing about judicia review.”® This allows Kramer to
quickly conclude that judicial review can be applied wherever he sees fit, just
as it permitted Wechder and Choper to deploy or withdraw judicial review
according to their functional sensibilities.

B. Article III.

Wechder, Choper, and Kramer make a basic error in ignoring the
primary indicator of constitutional meaning: the text. The constitutional text
provides a basis for judicia review, and it does so without regard to the
subject matter at hand. As set forth by Chief Justice Marshall in Marbury
v. Madison, the power of judicial review does not stem from the any special
role for the Court in settling great social questions or in defending individual
liberties®  Rather, judicial review arises from the nature of a written
Constitution and the Court’s unique function in resolving cases or
controversies. It is inevitable, Marshall observed, that cases brought before
the federal courts will involve conflicts between statutory law and the
Constitution. The judiciary’s constitutional duty to decide cases required it to
choose between the two:

if both the law and the constitution apply to a particular case, so that the court

must either decide that caseconformably tothelaw, disregarding the constitution;

or conformably tothe constitution, disregarding the law; thecourt must determine

which of these conflicting rules governsthe case. Thisisof the very essence of

judicial duty.®
In a conflict between the two different sources of federal law, Marshal
concludes, the Congtitution must take precedence. As a written document
adopted through popular ratification, the Constitution expresses higher law that
cannot be changed through legislative enactment.

In Marbury, then, judicia review reflects a sort of super-choice-of-law
rule. There will always be cases in which a statute and the Constitution
provide conflicting answers as to alegal question. To be sure, the Federal

(1962); CHARLES BLACK, THE PEOPLE AND THE COURT 23-25 (1960);
LEARNED HAND, THE BILL OF RIGHTS 1-30 (1960); William Van Alstyne, 4
Critical Guide to Marbury v. Madison, 1969 DUKE L.J. 1; Herbert Wechdler,
Toward Neutral Principles of Constitutional Law, 73 HARV. L. REV. 1
(1959). For an excellent recent effort, see John Harrison, The Constitutional
Origins and Implications of Judicial Review, 84 VA. L. REV. 333 (1998).

29. Kramer, supra note 5, at 287.

30. 5U.S. (1 Cranch) 137, 173-80 (1803).

31. Id. at 178.
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Export Duty, the Bill of Attainder, and the Ex Post Facto Clauses®, which
Marshall initidly cited as examples, may not pose direct contradictions
because they may not provide substantive legal rules—rather, each could be
understood as a guidepost or principle to be taken into account by the
legidature. Marshall’s last example, the Treason Clause, provides a better
illustration. Because it is found in Article I11, the Treason Clause appears to
specificdly instruct the courts that no one “shal be convicted of treason
unless on the testimony of two witnesses to the same overt act, or on
confession in open court.”® Here, the Constitution more clearly supplies a
lega rule for the judiciary. If Congress were to pass a law allowing
conviction of treason on the testimony of a single witness, a court would face
a direct conflict between the Constitution and the federal statute over which
rule to goply. In performing its congtitutional function of deciding cases and
controversies within its jurisdiction, the federal court must choose between
two directly contradictory federal rules, one supplied by the Constitution and
one by legidative enactment. At a minimum, judicia review must exist to
provide arule of decision based on the Constitution's supremacy.

Oddly enough, the political safeguards of federalism theory ignores the
unique congtitutional duty of the judiciary while elevating that of the other
branches. Wechder and Choper expect that both the President and Congress
will perform their constitutional duties—enacting and enforcing federal law—
in amanner that will respect the constitutional structure and, in particular, the
rights of the states. Indeed, the limited theory of judicial review developed in
Marbury leaves substantial room to the other branches to interpret the
Constitution in the course of executing their particular constitutional
functions.*® A Marbury approach, based on the judiciary’s function in
deciding cases, recognizes that the other branches may use their own plenary
constitutional powers to advance their own interpretation of the Constitution.®
At the same time, however, defenders of the political safeguards conclude
that the judiciary is not entitled to the same assumption. Rather, they believe
that the judiciary ought not enforce the constitutional structure, even though
in the course of performing its constitutional duties it will confront conflicts
between ordinary federal law and superior constitutional law. None of the

32. U.S.CONST. art. I, § 9.
33. Marbury, 5 U.S. (1 Cranch) at 179 (quoting U.S. CONST. art 111, § 3,
cl. 1).

34. See John Yoo, Choosing Justices: A Political Appointments
Process and the Wages of Judicial Supremacy, 98 MICH. L. REv. 1436,
1455 (2000).

35. See id. at 1455-56.
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proponents of the political-safeguards theory explain why the judiciary should
be exempt from the supreme obligation that applies to all federa officials to
obey the Constitution in the course of performing their duties. Federa judges,
after dl, take the same oath to support the Constitution as do members of
Congress and executive officials.®®

D.  The Supremacy Clause

Kramer and those who would withdraw judicia review over the limits of
federal power further fail to provide a satisfactory account of the Supremacy
Clause. Article VI declares that the “Constitution, and the Laws of the
United States which shall be made in Pursuance thereof; and all Treaties
made, or which shall be made, under the Authority of the United States, shal
be the supreme Law of the Land.”® Not only does this clause place the
Congtitution in the primary position in the hierarchy of federal law®, it also
anticipates that state judges would exercise some power of judicial review.
The very next clause states that “the Judges in every State shall be bound
thereby, any Thing in the Constitution or Laws of any State to the Contrary
notwithstanding.”®  Two things immediately become apparent upon
examination of this second provision. First, Article VI makes clear that the
Condtitution itsdf is Law to be enforced—nhence, it authorizes state judges to
set aside state laws that conflict with it. The Constitution therefore is not, as
Justice Gibson of the Pennsylvania Supreme Court famously argued in 1825,
a document containing political rules that are to be enforced only by the
Congress and President.”> Courts clearly have a role in enforcing the
Congtitution.

Second, Article VI explicitly recognizes that state judges will engage in

36. See U.S. CONST. art. VI, d. 3; Marbury, 5 U.S. (1 Cranch) at 180.
But see Eakin v. Raub, 12 Serg. & Rawle 330, 352-53 (Pa. 1825) (Gibson, J.,
dissenting) (arguing that the Oath Clause places no duty on judges to refuse
to enforce unconstitutional federal laws).

37. U.S.CONST. art. VI, cl. 2.

38. Though the Supremacy Clause does not unequivocally declare that the
Congtitution trumps a contrary federal law or treaty, the Supremacy Clause
says as much. First by listing the Constitution first, the Clause implies the
Congtitution's absolute supremacy. Second, by only making laws made in
“pursuance” of the Constitution supreme, the Clause suggests that other
federa laws are not supreme.

39. U.S.CONST. art. VI, cl. 3.

40. Eakin, 12 Serg. & Rawle at 355 (Gibson, J., dissenting).
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some type of judicial review, for they are commanded to set aside state law
that comes into conflict with federal law. In the course of this task, state
judges first must ask whether a federal statute, with which state law conflicts,
itself is consistent with the Constitution. If a state law conflicts with a federal
lawv but the federal law itself is unconstitutional, then the state court may be
under no Article VI obligation to invalidate the state law. Indeed, in enacting
the first Judiciary Act, Congress contemplated that state courts would
exercise just this sort of judicial review. Section 25 of the 1789 Act gave the
Supreme Court jurisdiction over the decisions of the highest state courts when
“the validity of atreaty or statute of “the United States' is drawn in question,”
and then stated that the state court’s decision could be reversed or affirmed
in the Supreme Court.** The only way that a state court could draw “the
vadidity” of a federal treaty or statute into “question” would be if it had
refused to enforce a federal law because it violated the Constitution.
Moreover, by recognizing that the Supreme Court could affirm a state court
decision that invalidated a federal treaty or statute, Section 25 anticipates that
the highest federal court also could exercise judicial review. Thus, Article
VI's vesting of judicia review in the state courts implies a parallel power on
the part of the federal courts. As Wechder himself asked rhetorically, dbeit
in a different context, “Are you satisfied . . . to view the supremacy clause in
this way, as a grant of jurisdiction to state courts, implying a denial of the
power and the duty to dl others?’# The answer is obviously no; if state
courts enjoy the power to review the constitutionality of federal and state
legidation, federal courts do as well. Binding state judges to the supreme Law
of the Land just reflects a broader constitutional presumption in favor of
judicia review.

F Article V

One last textual provision, which Marshal mentions only in passing in
Marbury, strongly suggests the propriety of judicia review. An absence of
judicial review would transform our constitutional system into one of legidative
supremacy, which contradicts the Constitution’s core principle of a national
government of limited powers. Article V sets out a detailed, and difficult,
process for amending the Constitution: two-thirds of both the Senate and the
House or the state legidlatures, and three-quarters of the state legislatures or
state conventions, must agree before a change can be made to the

41. Judiciary Act of 1789, 1 Stat. 73, § 25.
42. Wechsler, Neutral Principles, supra note 28, at 3.
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Constitution.”® Skeptics of judicial review have suggested that the Constitution
could be read to require either that only the political branches need observe
the Constitution,* or that the courts need only ensure that federal 1aws follow
the procedural regquirements for the enactment of statutes set out in Article I,
Section 7.% If such were the case, however, Article V would seem to be an
awfully odd provision. The absence of judicial review would allow Congress
to circumvent Article V and arguably “amend” the Constitution by smple
legidation in any case in which the Constitution’s rule and a legidlative
enactment impose contradictory rules on a court. Congress and the President
then would possess the power to ater the Constitution through normal
legidation. This would allow Congress and the President to share the power
to amend the Constitution with the more elaborate methods set out in Article
V, aresult forbidden by the exclusivity of Article V itself.® The Congress-
plus-President method also would make some of Article V's super-majority
requirements largely superfluous because Congress could pass statutory
“amendments’ by bare mgjorities. We doubt that the Constitution permits
Congress to effectively amend the Congtitution outside Article V's
cumbersome procedure. Yet this would be the practical result in a world
without judicia review.

A final, broader point may serve to crown thetextual shortcomings of the
political safeguards of federalism. All of these textual provisions—Article 111,
the Supremacy Clause, the Oath Clause, Article V—formed a part of the
original Constitution as drafted by the Federal Convention and as ratified by
the states. When the Constitution took effect in 1788, there was no Bill of
Rights. In fact, the Federalists waged a rearguard action throughout the state
ratifying debates to prove that a Bill of Rights was unnecessary in a

43. U.S.CONST. art. V.

44. See, e.g., Eakin 12 Serg. & Rawle at 352-53 (Gibson, J., dissenting).

45. See, e.g., Van Alstyne, supra note 28, at 20-22.

46. John Harrison articulates this point nicely. See Harrison, supra note
28, at 347-49. We are putting aside the provocative argument that the people
acting directly through popular conventions could amend the Constitution by
a pure mgority. See Akhil R. Amar, The Consent of the Governed:
Constitutional Amendment Outside of Article V, 94 GOLUM. L. REv. 457
(1994); Akhil R. Amar, Philadelphia Revisited: Amending the Constitution
Outside Article V; 55 U. CHI. L. Rev. 1043 (1988). Professor Henry
Monaghan has raised potentialy crippling doubts about Professor Amar’s
theory. See Henry P. Monaghan, We the People[s], Original
Understanding, and Constitutional Amendment, 96 QOLUM. L. REv. 121
(1996).
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Congtitution of enumerated legidative powers. If the supporters of the
political safeguards of federalism concede that judicia review exists, but
contend that the courts should use their powers primarily to defend individual
rights, then they cannot explain exactly what the federal courts would have
used this power for at the time of the Constitution’s ratification. It was not
until 1791 that the necessary number of states ratified the package of
amendments that we now know as the Bill of Rights. Without those
amendments, there were precious few individua rights provisions in the
origina Constitution for the federal courts to protect.*” If judicia review does
exist, and did exist at ratification, it must have extended to cases involving the
limitations on the powers of the federal government, both through federalism
and the separation of powers. There simply was little else over which the
federal courts could exercise their powers of judicial review. Those who
believe judicia review exists, but not over federalism questions, cannot explain
the function of judicial review during the Republic's first years.

Those demanding a “smoking gun” which authorizes judicia review will
be disappointed. We admit that no textual provision in the Constitution
explicitly and directly mandates judicial review. But our claim is that at the
time of the founding, judicia review would have been understood to follow
naturaly from the concept of a written Constitution of limited powers and
from Article Ill's creation of an independent judiciary. Hence the tell-tae
textual signs that the Constitution was not merely a series of hortatory
declarations, but instead was supreme law that trumps contrary statutes and
treaties. Notwithstanding the fact that the constitutional text seems silent on
the question of the judicia review of federal legidation, both federal and state
courts were empowered to refuse to enforce federal and state legislation
contrary to the Constitution.

IV. Constitutional Structure

Theories defending the political safeguards of federalism run into serious
problems not only with the Constitution’s text, but with its structure as well.
Wechsler and Choper would give priority to the judicial protection of individual
rights. Although Kramer does not clearly spell out what constitutional
questions he would leave to the courts, presumably he would agree with his
predecessors that the judiciary should exercise judicial review in cases
involving individua rights, or maybe the separation of powers.”® Kramer even
might be willing to allow minimal judicial review over federalism cases, but

47. See, e.g., U.S. CONST. art. I, 8§ 9.
48. Kramer, supra note 5, at 288.
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only if the standard of review were so dight that virtualy al federal
enactments would pass muster—in others words, a result that would be
indigtinguishable from no judicial review over federalism at all. Hence
Kramer essentially joins Choper in concluding that the states do not really
need judicia protection because of the actual workings of the federal
government. This Part will discuss the errors of constitutional structure
committed by the political-safeguards theorists, and focuses on the special
problems that beset Kramer’s effort to substitute political parties for judicial
review of such questions.

B.  Errors of Constitutional Structure

2. Exclusivity.—Most strikingly, Choper and Kramer assume that the
political safeguards of federalism are exclusive. They are forced to argue
that the Constitution itsef rules out judicial review over federalism issues
because the other branches have the sole responsibility for ensuring that
federal power does not expand beyond its constitutional limits. We should
give credit where credit is due. Supporters of the political safeguards of
federalism theory deserve praise for reviving the understanding that the
constitutional structure would safeguard federalism. Each component of the
political branches—the Senate, the House, and the President—is indeed
“dependent,” as James Madison argued in The Federalist Papers, on the state
governments.®® The Senate clearly can represent state interests,® the
Electoral College chooses the President (as the nation was so vividly reminded
during the Florida controversy in the 2000 elections), and the House is elected
according to the districts drawn by the states and by voters qualified by the
states. And, as Professor Clark reminds us, the Senate—and through it the
states—plays an indispensable role in the enactment of all three species of
federal legidation: statutes, treaties, and constitutional amendments.

None of these scholars, however, can show how or why the
congtitutional structure makes these safeguards exclusive. Simply because
the Constitution establishes one mechanism for the protection of a certain
value—here the states' participation in the national political process—it does

49. THE FEDERALIST No. 46, at 296 (James Madison) (Clinton Rossiter
ed., 1961).

50. See THE FEDERALIST No. 62, at 377-78 (James Madison) (Clinton
Rossiter ed., 1961) (“[T]he equa vote dlowed to each State [in the Senate]
is at once a constitutional recognition of the portion of sovereignty remaining
in the individua States and an instrument for preserving that residuary
sovereignty.”).
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not follow that the Constitution makes that the only mechanism. The fallacy
of this reasoning can be clearly seen when it is applied elsewhere If the
mere representation, for example, of an interest in a branch of the nationa
government justified the withdrawal of judicial review in that area, there would
be no need for judicia review at al. Individuals are fully represented in the
national government through their direct election of the House of
Representatives, their selection of Senators under the Seventeenth
Amendment, and their choice of presidential electors. According to the logic
of the political safeguards of federalism theory, the ahility of individuals to use
the national political process to protect their rights renders judicial review over
individua rights unnecessary. Yet, as Justice Powell observed in dissent in
Garcia v. San Antonio Metwpolitan Transit Authority, “[0]ne can hardly
imagine this Court saying that because Congress is composed of individuals,
individua rights guaranteed by the Bill of Rights are amply protected by the
political process.” Likewise, nothing in the constitutional text or structure
precludes the federal courts from supplementing the safeguards provided by
the palitical branches, whether in the area of individual rights or federalism.*

4. Limited Federal Powers.—Reading the Constitution in the manner
proposed by Wechder, Choper, Kramer, and Clark does violence to the basic
structure of the Constitution’s grant of powers to the national government.
The political safeguards of federalism theory makes Congress the only judge
of the extent of its own powers; even if Congress oversteps the written
limitations and restrictions on its own authority, Choper, Kramer et d. would
not empower any other branch to block the implementation of such
unconstitutional laws. In effect, the political-safeguards theory is tantamount
to a theory of parliamentary supremacy, in which the legidature enjoys all
governmenta powers and knows no limitation aside from its own judgment.
As Brutus, one of the most perceptive Anti-Federalists wrote during the
ratification contest: “The inference is natural that the legislature will have an

51. Garciav. San Antonio Metropolitan Transit Authority, 469 U.S. 528,
565 n.8 (1985) (Powell, J., dissenting).

52. A defender of the political-safeguards theory might respond that while
individuals are represented in the political process, that process could still be
biased against minority groups. Indeed, this concern forms the basis of the
process-based theories of United States v. Carolene Products Co., 304 U.S.
144, 152-53 n.4 (1938), and of Jesse Choper and John Hart Ely. But the same
could be just as true with regard to the states. Larger states, for example,
could consistently use the political process to exclude the interests of a
minority of states.
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authority to make dl laws which they shall judge necessary for the common
safety, and to promote the general welfare. This amounts to a power to make
laws at discretion.”® Kramer seems to agree with Brutus, but for him
unrestrained congressional discretion is a virtue, not avice. “In a world of
global markets and cultural, economic, and political interdependency, the
proper reach of federa power is necessarily fluid, and it may well be that it
is best defined through politics,” Kramer declares,> after criticizing the
Court’s efforts to rein in congressional power in cases such as United States
v. Lopez,® New York v. United States,* and United States v. Printz.>

While such views might make sense if we were writing a new founding
document from scratch, they run headlong into one of our Constitution’s most
fundamental principles. The Constitution simply does not grant the federal
government an unlimited legidative power. Rather, in contrast with Article
II’'s general grant of the executive power to the President, Article | vests
Congress with “[d]ll legidative Powers herein granted.”® |f we are to treat
“herein granted” as meaningful, we must construe the phrase as limiting
Congress's legidative powers to the list enumerated in Article |, Section 8.
This stands in sharp contrast with Articles Il and I11, which lack that specific
language and, as Alexander Hamilton first argued, thus refer to inherent
executive and judicial powers that have gone unenumerated elsewhere in the
document.*

Article I's structure further illustrates the limited grant of authority to
Congress. Article I, Section 8 contains a specific enumeration of the powers
given to the legidature. To give Congress a genera legislative power,
checked only by its own judgment, would render the limited enumeration in
Article I, Section 8 superfluous. If Congress can exercise a general federal

53. Brutus V, NEW YORK JOURNAL, Dec. 13, 1787, reprinted in 14
DOCUMENTARY HISTORY OF THERATIFICATIONOFTHECONSTITUTION 423
(John P Kaminski et al. eds. 1983) [hereinafter DOCUMENTARY HISTORY]

54. Kramer, supra note 5, at 292; see also id. at 291 (“the politica
process is structured in away that entitles Congress's decision to a great ded
of deference.”).

55. 514 U.S. 549 (1995).

56. 505 U.S. 144 (1992).

57. 521 U.S. 898 (1997).

58. U.S.CONST. art. I, § 1.

59. See Pacificus No. 1, June 29, 1793, reprinted in 15 PAPERS OF
HAMILTON 39 (Harold C. Syrett ed., 1962); see also Steven G. Calabres &
Saikrishna B. Prakash, The President’s Power to Execute the Laws, 104
YALE L.J. 541, 570-71 (1994).
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legidative power, unrestrained by judicia review, then there is no need to
provide Congress with the power to regulate interstate commerce, enact
bankruptcy laws, coin money and fix the standards of weights and measures,
and to create rules of intellectua property. Indeed, the Necessary and Proper
Clause itsalf would have served no useful purpose, as Congress would be the
judge of any laws it believed useful to enact. Further, proponents of the
political safeguards of federalism render meaningless Article |, Section 9,
which contains explicit restrictions on Congress's powers. While some of
these limitations, such as the bar on ex post facto laws, sound in individual
rights, other provisions are only prohibitions on federa power, such as the
export duty and port preference clauses.®® Without judicia review of
federalism questions, Congress's plenary federa legidative power would
render most of Article I, Section 9 mere surplusage.

In short, Choper and Kramer would reverse the rule of interpretation set
out in the Tenth Amendment. The Tenth Amendment declares that the
“powers not delegated to the United States by the Constitution, nor prohibited
by it to the states, are reserved to the states respectively, or to the people.”®
Even if one believes that the Tenth Amendment does not recognize a
substantive area of state sovereign authority—a view that seems to be at odds
with the Court’s current case law®%—one must nevertheless agree that the
Amendment at least serves as arule of construction. The Tenth Amendment
is a reminder that the Congtitution is to be interpreted as vesting only limited,
enumerated powers in the federal government. As Justice Story wrote, “[t]his
amendment is a mere affirmation of what, upon any just reasoning, is a
necessary rule of interpreting the constitution. Being an instrument of limited
and enumerated powers, it follows irresistibly, that what is not conferred is
withheld, and belongs to the state authorities . . . .”®  While some would
argue that this is a truism,® it becomes an axiom only if one accepts that the
powers of Congress are limited by the enumeration of Article |, Section 8.
Allowing Congress to St as the sole judge of the extent of its own powers
would upend this constitutional structure, by effectively vesting the
government with dl legidative powers subject to the Constitution's individual

60. See U.S. CONST. art. |, 8§ 9.

61. U.S. CONST. amend. X.

62. FA.

63. 3 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE
UNITED STATES 752 (Boston, Hilliard, Gray, & Co. 1833).

64. See United States v. Darby, 312 U.S. 100, 124 (1941) (asserting Tenth
Amendment “states but a truism that all is retained which has not been
surrendered”).
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rights constraints.®

6. The Purposes of Judicial Review.—Defenders of the exclusivity of
the political safeguards finally err in their effort to precisely segregate cases
involving federalism from those involving the protection of the federal
government or of individud rights. It seems that those who would preclude
the federal courts from hearing cases involving state sovereignty would not do
the same when the states dlegedly infringe the rights of the federal
government. In other words, political-safeguards theorists might not want
judicial review in New York v. United States, for example, but they would
want the federal courts to hear cases such as McCulloch v. Maryland, in
which a state attempted to tax the operations of the Bank of the United
States.®® Justice Holmes once remarked: “I do not think the United States
would come to an end if we lost our power to declare an Act of Congress
void. | do think the Union would be imperiled if we could not make that
declaration as to the laws of the several States.”® Wechsler, Choper, and
Kramer would take Holmes' particular choice between two evils (the choice
of no judicia review over the federal government) and make it the ironclad
rule.

The difficulty with this view is that it cannot draw a true distinction
between cases protecting the federal government, on the one hand, and cases
protecting the states, on the other. In both types of cases, the Court is doing
the same thing: identifying the boundary between the powers of the federal
and state governments. Thus, for example, McCulloch v. Maryland did not
cal on the Court only to decide whether the Constitution’s Necessary and
Proper Clause permitted the establishment of a national bank. It also required
the Court to decide whether state sovereignty allowed Maryland to impose a
tax on the operations of afedera instrumentality. In finding that the federal
bank was immune from state taxation, Chief Justice Marshall declared that
“[iJtis of the very essence of supremacy, to remove all obstacles to its action
within its own sphere, and so to modify every power vested in subordinate

65. We understand that a constitution could be written to preclude judicial
review and pave the way for parliamentary or legislative supremacy. Our
argument merely suggests that our Constitution seems like a poor candidate
for legidative supremacy given the numerous restrictions (explicit and implicit)
it imposes on federal power.

66. 17 U.S. (4 Wheat.) 316 (1819).

67. Q.IVER WENDELL HOLMES, Law and the Court, reprinted in
COLLECTED LEGAL PAPERS 291, 295-96 (1920).
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governments, as to exempt its own operations from their . . . influence.”®
McCulloch held both that the federal government could establish a national
bank, and that the sovereignty of the states to tax had been “modified” so that
they could not impede its operation.®® Both questions required an examination
of the scope of federa power.

In the modern era, the Court has continued to recognize the dua nature
of the federalism inquiry. In New York v. United States, the Court observed
that in some cases the Court has asked whether Congress has undertaken
action consistent with its enumerated powers. In other cases, it has reviewed
whether congressional legidation has invaded the reserved sovereignty of the
states. “In [cases] like these,” the mgjority continued, “involving the division
of authority between federal and state governments, the two inquiries are
mirror images of each other.””® By mirror images, the Court meant that “[i]f
a power is delegated to Congress in the Constitution, the Tenth Amendment
expressy disclaims any reservation of that power to the States; if a power is
an attribute of state sovereignty reserved by the Tenth Amendment, it is
necessarily a power the Constitution has not conferred on Congress.”™ In
other words, every time the judiciary determines whether Congress has acted
within its constitutional authority, it also has decided whether states enjoy
exclusive sovereignty within that area—these questions are the flip sides of
the same coin. Thus, excluding judicia review over questions of state
sovereignty makes no sense if one ill wants review over the federal
government's right to override state laws.

Followers of the political-safeguards theory also fail to understand the
larger purpose behind judicid review of federalism. They seek to establish a
false dichotomy between the protection of individual rights and the protection
of states rights. Yet they fal to grasp that both individud rights and
federalism were designed with the same purpose in mind. Today we tend to
think of individual rights and the structural elements of the Constitution as
distinct fields, which are taught separately in law school and studied separately
by scholars. The Framers did not understand the Constitution to embody this
strict division; in fact, they believed that both served to limit the power of the
federal government. Thus, the origina Constitution contains rights-bearing
provisions, such as the Ex Post Facto Clause and the Treason Clause, while
the Bill of Rights limits the powers of the national government as much as it
may secure individud liberties. Take, for example, the Free Speech Clause.

68. McCulloch, 17 U.S. (4 Wheat.) at 427.

69. Id. at 425, 436.

70. New York v. United States, 505 U.S. 144, 156 (1992).
71. Id.
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While today we think of the Clause as granting individuals the right to express
their views free from certain forms of government regulation, it is not written
that way. Rather, the First Amendment declares that “Congress shall make
no law . . . abridging the freedom of speech, or of the press.””” The
Amendment does not codify an individud’s right to speech or religion; it only
denies Congress the power to make laws respecting those subjects. Its
primary purpose, as with much of the Bill of Rights, is to codify the implicit
limits on the powers of the federal government, rather than smply to identify
the rights of the individual.”

Thus, the political-safeguards approach to judicial review undermines the
complementary roles played by federadism and individual rights in our
Constitution.  Both were intended to limit the powers of the federal
government, which the Framers worried could be subject to abuse. By
eliminating judicial review over federalism, Choper and Kramer remove one
of the Constitution’s structures for ensuring that the national government does
not evade the restrictions on its authorities. Ironically, their theories aso have
the effect of crippling one of the primary safeguards for individua rights. As
Publius wrote in The Federalist No. 26, “the State legislatures, who will
always be not only vigilant but suspicious and jedous guardians of the rights
of the citizens, against encroachments from the federal government, will
constantly have their attention awake to the conduct of the national rulers.”™
Should the federal government exceed its powers, the states “will be ready
enough,” Publius predicted, “to sound the alarm to the people and not only to
be the VOICE, but, if necessary, the ARM of their disconent.”” Even
Justice Brennan recognized that the states could play a creative role in
protecting individua rights more broadly than the federal government.”® By
allowing the federal government to expand its powers unchecked at the
expense of the states, those who would oust judicia review from this area

72. U.S. CONST. amend. I.

73. See Akhil R. Amar, The Bill of Rights as a Constitution, 100 YALE
L.J. 1131, 1146-48 (1991); John Y00, Our Declaratory Ninth Amendment,
42 EMORY L.J. 967 (1993). The Establishment Clause similarly protected
“individua rights’ by prohibiting the federal government both from disturbing
state-established churches and by prohibiting the establishment of a church
where a state chooses to have none. Id. at 1157-61.

74. THE FEDERALIST No. 26, at 172 (Alexander Hamilton) (Clinton
Rossiter ed., 1961).

75. Id.

76. See William J. Brennan, Jr., State Constitutions and the Protection
of Individual Rights, 90 HARV. L. REV. 489, 491 (1977).



22 Texas Law Review [Val. 73:000

undercut ingtitutions that perform a critical function in protecting individual
liberties. By promoting an exclusive political safeguards of federalism, Choper
and Kramer unwittingly undermine the political safeguards of rights.

8. Federalism v State Interests—While the disciples of the political-
safeguards theory erroneously distinguish between individual rights and
federalism, they also mistake the advancement of state interests for the
protection of state sovereignty. Wechder and Choper, and Clark to some
extent, believe that the interests of states will find representation whenever
the federal government makes law. For example, the Senate participates in
enacting statutes, consents to treaties, and approves constitutional
amendments. Allowing states to voice their views in the councils of the
national government, however, does not compel the conclusion that the states
will protect federalism. States often may have a temporary political interest
in achieving a goal that may require them to sacrifice their rights as
institutions. An analogy to individua rights may make this point clear. Just
because individuals may make their views know n through the election of the
House and the President, and through the public opinion polls, does not mean
that the people will never enact laws that violate individual rights. Indeed, the
majority of people—acting through their national representatives—enact laws
that violate someon€'s constitutional rights more often than we would like.”
We cannot conclude that the representation of the interests of individuals will
result in the protection of the rights of those individuals. Individuals seem
atogether too willing, at times, to give up ther rights in pursuit of what
appears at the time to be some greater good.

If we are unwilling to conflate individual representation with the
protection of individud rights, we similarly should not make the mistake of
equating state representation with the protection of state sovereignty. To
begin with, the link between the interests of states as ingtitutions and their
national representatives became detached as early as 1913, when the states
ratified the Seventeenth Amendment transferring the power to select Senators
from the state legidatures to popular election. Even if the connection between
states and Senators were stronger, however, we still could not assume that the
national political process would automatically protect federalism. Just as
individuals are, at times, willing to infringe their individual rights to achieve a
legislative goal, so too the states may be all too happy to sacrifice their
sovereignty to achieve their temporary interests.

77. See, e.g., United States v. Eichman, 496 U.S. 310, 318 (1990)
(invaidating the Flag Protection Act of 1989, which passed Congress by wide
majorities, as aviolation of Free Speech Clause).
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United States v. Morrison may provide an instructive example in this
regard.® In 1994, the Violence Against Women Act (VAWA) passed
overwhelmingly in both Houses of Congress and was signed by the President.
It received the support of 38 of the attorneys general of the 50 states, who
clamed that “[o]ur experience as Attorneys Generd strengthens our belief
that the problem of violence against women is a national one, requiring federal
attention, federal leadership, and federal funds.”” Clealy, the states believed
that their interests were served by the passage of \VAWA, even though the
law expanded federal power into the formerly state-regulated area of gender-
motivated crime and exceeded Congress's powers under the Commerce
Clause. In VAWA, the states placed political expediency before
congtitutional principle.

The Condtitution itsdf reflects the commonsense understanding that the
states will not always act to protect state sovereignty. The Port Preference
Clauseé®, born of a fear that politically powerful state would attempt to
commercially subjugate weaker states, prohibits Congress from enacting port
preferences. The Clause serves as a reminder that statrs might pursue their
own parochial interests at the expense of the other states and at the expense
of the Constitution.

This distinction between the constitutional rights of states and their
temporary palitical interests means that we cannot expect the states to aways
defend federalism. States, like individuals, will often be tempted by political
circumstances to sacrifice their constitutional rights for some temporary
advantage. As Alexander Hamilton observed more than two centuries before
Morrison, the Federal Convention “certainly perceive[d] the distinction
between the rights of a state and itsinterests.”® As he put it, “[t]he rights of
a state are defined by the Constitution, and cannot be invaded without a
violation of it,” while “the interests of a state have no connection with the
constitution, and may be in a thousand instances constitutionally sacrificed.”®
While the structure of the national government may be a political safeguard
of federalism, it cannot be a perfect safeguard of federalism. As a result, the
federal courts must play backup to Congress, to ensure that any
unconstitutional legidation that emerges from the political process—albeit by

78. 529 U.S. 598 (2000).
79. Id. at 661 (Breyer, J., dissenting).
80. U.S.CONST. art. |, §9, cl. 6.

81l. Meancton Smith and Alexander Hamilton Debate Rotation in the
Senate (June 25, 1788) in 2 DEBATE ON THE CONSTITUTION 813 (Bernard
Bailyn ed., 1993).

82. Id.
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adifficult route, as Professor Clark profitably reminds us—will not survive.

A fina peril of the political-safeguards theory rests on its wholesale
embrace of modern, functionalist theories of constitutional interpretation.
Underlying the various strains of the political-safeguards theory is a functional
clam that runs along the following lines: judicial review is unnecessary to
protect federalism because other mechanisms (the Senate, bicameralism,
political parties) will do the job; therefore, judicia review may be more
profitably deployed over other areas, such as individual rights. Many of the
political-safeguards theorists apparently believe in a strong version of this
claim: judicia review will never be necessary because the other mechanisms
will always safeguard the states. Political safeguard theorists never identify
when or under what circumstances these mechanisms might fail, which
conceivably would justify the resurrection of judicia review over federalism.
At the same time, perhaps, there are a few political-safeguards theorists who
slently recognize that such review would be appropriate if the political
safeguards no longer worked.

In ether case, however, the political-safeguards theory has serious
shortcomings. If the political safeguards are exclusive even when the
safeguards fail, then the political-safeguards theorists do not really seek to
protect state sovereignty. After al, even when their mechanisms fail, these
theorists would 4till refuse to acknowledge the propriety of judicial review.
They do not redly champion the political-safeguards theory as an adequate
means of protecting the states, but instead use it as an excuse not to protect
state sovereignty and not to enforce the limits on federal power. Yet, these
scholars cannot provide a clear justification for elevating the constitutional
values they believe should be the focus of judicia protection, such as individual
rights, over the constitutional values they believe are less worthy (ie.,
federalism), without reference to an extra-constitutional normative claim that
may not command broad support. While such functionalist theories place
great importance on balancing different constitutional values, they provide little
predictability or guidance as to how that analysis should be conducted.

D. The Pitfalls of an Extra-Constitutional Mechanism

Perhaps recognizing the frailty of the political-safeguards theory, recent
prominent defenders of the thesis have re-oriented it in a new direction.
According to Professor Kramer, we should not seek an explanation of the
supposed success of the political safeguards of federalism in the constitutional
structure.  These formal constitutional devices, he admits, suffer from
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“weakness’ or even “immateriality.”® Rather, federalism receives sufficient
protection, and hence judicial review proves unnecessary, because the
political parties protect the states. The political safeguards of federalism
work not because of formal constitutional structures, but becauseof “apolitics
that preserved the states’ voice in national councils by linking the political
fortunes of state and federal officials through their mutual dependence on
decentralized political parties.”® As was once said about \ietham, Kramer
had to destroy the theory in order to saveit.

2. Non-Governmental Organizations as Substitutes for Judicial
Review—Kramer's approach suffers from a number of fundamental
structural flaws. The most obvious is that Kramer seeks to protect values
enshrined in the Condtitution exclusively through a variable and uncertain
extra-constitutional mechanism.  This creates numerous theoretical and
practical difficulties. First, extra-constitutional conditions can fluctuate wildly,
and hence Kramer must admit that the scope and intensity of judicia review
can vary widdly over time. Political parties very well may have protected
federalism at some moments in our history, but at other times they may not
have. For his political party safeguards of federalism theory to be of any
consequence, Kramer has to believe that judicial review over federaism ought
to disappear when the strength of political parties is high, but then re-emerge
as politica parties weaken. After all, if parties are not significant actors in the
political process, they cannot do very much to safeguard federalism. In fact,
Kramer's thesis depends on far more than merely the relaive strength of
parties in our palitical system. Not only must they play a dominant role in our
government, they must also activdly use their power to protect state
sovereignty. If parties are significant actors in the political process but do not
actually safeguard federalism interests, then Kramer would be forced to
acknowledge that judicia review must apply to cases like Lopez, New York,
and Morrison.

As a result, Kramer's approach is structurally unworkable because it
places impossible burdens on the federal judiciary. He would have courts
exercise jurisdiction over federalism cases only if political parties were weak
or were failing to protect the states. Judges would face an impossible task in
making such determinations—indeed, socia scientists themselves encounter
severe difficulties in attempting to measure the relaive strength of parties
throughout our history. Are judges supposed to conduct opinion polls, or
examine the prevalence of split-ticket voting, or look at party fundraising

83. Kramer, supra note 5, at 223.
84. Id. at 219.
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levels, or measure party discipline in Congress? Would judges have to consult
political scientists or the latest election results every time they made a
justiciability determination in a federalism case?

Kramer’'s theory is not only impractical, but alsoin tension with the notion
of a written Congtitution. By linking judicia review to the health and
performance of extra-congtitutional organizations like political parties, Kramer
is forced to admit that judicia review itself is variable. Sometimes it is
present, sometimes not, regardless of the facts of the case itself. Our written
Constitution, however, does not permit judicial review only some of the time,
depending on the activities of private actors not even mentioned in the
Congtitution.® If judicial review can be withdrawn over a certain class of
subjects, then its exercise in those areas cannot be constitutional in the first
place—judicia review would represent an infringement on the prerogatives
of the political branches. If judicia review may legitimately be applied to
specific subjects, then its subsequent withdrawal over those same subjects
must be unconstitutional. To hold otherwise would amount to saying that the
legidative veto could be congtitutional in some circumstances, but not others,
depending on how well represented aliens are in government,® or that the
independent counsel law is sometimes constitutional but sometimes not,
depending on the president's character.®

The faults in Kramer’s approach can be further highlighted by replacing
individuals for states in his reformulation of the political-safeguards theory.
Political parties can do a lot to protect individuds, through the passage of
sweeping civil rights laws, the operation of entitlement programs, and the
activities of the administrative agencies. Indeed, one might speculate that
politicd parties have a greater interest in protecting individuals, upon whose
votes they rely upon for control of the government, than in protecting the
states. To be consistent, Kramer ought to seize hold of this fact to conclude
that the courts should not exercise judicid review over cases involving
individuals, becausethe palitical parties do a sufficiently good job of promoting
ther rights.® [f, however, the political parties were to experience reductions

85. To be sure, we can imagine a written constitution that explicitly
provided for variable judicial review of this sort. We only deny that our
Congtitution authorizes or requires that judicia review depend on the actions
of private parties.

86. See INSv. Chadha, 462 U.S. 919 (1983).
87. See Morrison v. Olson, 487 U.S. 654 (1988).

88. For some legal academics today, in fact, the prospect of removing
judicial review over individual rights does not cause as much heartache as one
might have suspected. See MARK TUSHNET, TAKING THE CONSTITUTION



2001] Running Header 27

in their power (assuming that courts had avalable some way to accurately
measure this), judicial review could return with full vigor. In fact, one could
make the same argument in regard to the rights of the federal government
versus the states. It might be the case that the political parties operate to
ensure that the rights of the federal government are appropriately voiced in
the councils of state governments—and why should they not, since in
Kramer's conception political parties ought to be two-way streets where
federd and state officials interact. If that is true, then Kramer’'s approach
should find little need for the federal courts to exercise judicial review over
state laws that potentially infringe on national power.

Yet, we suspect that Kramer would never consider seriously the
withdrawal of judicia review from individua rights and federal power cases.
Certainly his predecessors, Wechder and Choper, never did; nor does Clark.
We can only assume that Kramer has smply made a normative judgment that
he favors judicial protection of some areas, but not over federalism. That
choice, however, cannot truly be based on an objective factor, such as the
workings of political partiesin protecting federalism, because that mechanism
works equally well (if not better) in areas over which Kramer would want
judicia review to exist.

Kramer's devotion to political parties further blinds him to the faults of
relying upon non-governmental mechanisms as a substitute for judicia review.
If the existence of political parties can justify adecision like Garcia, why not
rely upon any other extra-constitutional device to oust judicial review over a
certain subject? It isamost common wisdom now that interest groups often
play a dominating role in the passage of legidation.®* Suppose that certain
interest groups, such as corporations, used their political power to support the
location of regulatory decisions at the state leve.® One might mimic
Kramer's analysis of political parties by hypothesizing that many corporations
are organized along state lines and that many corporate officers at the national
level first get their start at the regional or state level. Corporations alow those
with national and regiona interests to interact and share views, which are
powerfully represented in the politica process due to the role corporations

AWAY FROM THE COURTS 165-72 (1999).

89. For an overview of these theories, see DANIEL A. FARBER AND
PHILIP P. FRICKEY, LAW AND PUBLIC CHOICE: A CRITICAL INTRODUCTION
12-37 (1991).

90. This is possible under certain conditions. See Jonathan R. Macey,
Federal Deference to Local Regulators and the Economic Theory of
Regulation: Toward a Public-Choice Explanation of Federalism, 76 VA.
L. REV. 265, 276-81 (1990).
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play in lobbying and in financing campaigns. Judicial review, in Kramer's
view, would be unnecessary because sufficiently powerful non-governmental
organizations give voice to the interests of the states in the national political
process. But if this is true of corporations, it should also be true of public
interest groups. Groups such as the NAACP and the ACLU, among others,
often exert a powerful voice on behaf of individua rights in the political
process. But surely Kramer would not agree that the success of these groups
would justify reduced judicial scrutiny of laws that affect individual rights.
Yet, that is the natural conclusion one must reach if one agrees with him that
non-governmental organizations can substitute for judicial review.

4.  The Problem with Parties—The pitfdls of relying upon non-
governmental organizations to replace judicial review become even more
obvious when we take a closer look at the role of political parties in
government. Kramer sees political parties as the great saviors of federalism
that stepped in to replace the faulty structural protections for the states
provided by the Congtitution. Yet Kramer's explanation of the function of
political parties in constitutional government suffers from a number of
problems. If even Kramer cannot accurately determine whether political
parties are protecting federalism, then the courts cannot confidently make
decisons about expanding or withdrawing judicid review based on the
activities of these extra-constitutional actors.

Kramer's clams about the role of political parties can be briefly
summarized. In the course of a lengthy exegesis on the emergence and
growth of parties in American history, Kramer argues that nationa political
parties in the United States arose in a decentralized fashion. The resulting
framework “linked the fortunes of federal officeholders to state politicians and
parties and in this way assured respect for state sovereignty.”®® This
happened because American political parties are organized at the state level
and only loosdly confederate at the nationa level, and they are the training
grounds for future federal officials, they are more concerned with getting
people elected than pursuing a coherent program.®?> At first, Kramer says that
the strength of political parties from Jefferson’s time to the 1960s meant that
federal officers needed local support to win elections; but then he argues that
after the 1960s it has been the weakness of political parties that has protected
state governments because parties cannot establish unified control over the
government.® It seems that regardless of the strength of political parties, they

91. Kramer, supra note 5 at 276.
92. Id. at 278-79.
93. Id. at 278-82.
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always end up protecting the states sufficiently to preclude judicia review.

This theory about the function of political parties is deeply flawed. First,
it runs counter to the traditional account of the role of parties in constitutiona
government. Parties formed precisely to overcome the manner in which the
Condtitution divided governmental authority in the United States. Both the
separation of powers and federalism threatened to make the rational exercise
of government power impossible.  Political parties arose in order to
“organiz[e] the majorities necessary to fill offices and adopt policies.”® As
Professor Sidney Milkis, perhaps the leading political scientist to study this
issue has recently written, “[t]he two-party system has played a principa part
in combining the separated institutions of constitutional government, thus
centralizing government sufficiently for it to perform its essential duties.”®
One of the primary purposes of federaism was to divide government power
precisely to prevent its effective use—fresh from their experiences under the
British, the Framers were concerned that an efficient government might
threaten liberty.® By providing an extraconstitutional means for coordinating
the operations of government, political parties actually help the national
political process overcome constitutional structures like federalism. Kramer’'s
thesis smply cannot sgquare with the prevailing interpretation of the general
role of political partiesin our constitutional system.

Second, Kramer confuses the agenda of politica parties with their
ingtitutional function. There is no doubt that at some moments political parties
have pursued, as their substantive program, the return of power to the states.
The first politicd party in our history, for example, the Jeffersonian
Democrats, arose in order to limit the centralization of national administrative
power in the executive branch.”” For the most part, Democrats remained
committed to a decentralized government well into the early 20th Century.
Limited federa powers, however, have not aways set the substantive agenda
of other palitical parties, such as the Federalist Party, to cite but one example.
Andin the 20th Century, political parties have successfully campaigned on the
platform of transferring large amounts of power to the federal government—

94. Harvey C. Mansfield, Jr., Political Parties and American
Constitutionalism, in AMERICAN POLITICAL PARTIES AND
CONSTITUTIONAL PoLITICS 3 (Peter W. Schramm and Bradford P. Wilson
eds., 1993).

95. SDNEY M. MILKIS, POLITICAL PARTIESAND CONSTITUTIONAL
GOVERNMENT: REMAKING AMERICAN DEMOCRACY 2 (1999).

96. See John Y00, Sounds of Sovereignty: Defining Federalism in the
1990s, 32 IND. L. REV. 27, 43-44 (1998).

97. See MILKIS, supra note 95, at 20.
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witness FDR’s and LBJ s Democratic Party landslides and the corresponding
expansion of federal regulatory power over the economy and society. Since
the New Deadl, political parties have facilitated the creation of a president-
centered national administrative state that has resulted in the growth of federal
power at the expense of the states, the Court’s recent federalism cases
notwithstanding.® Today, it is difficult to claim that the politica parties play
an ingtitutiona role in securing a proper balance between federal and state
power.

Third, the political-safeguards theory fails to identify any rdiable
mechanism whereby a state’s constitutional interests regularly receive
protection. Kramer claims that parties serve this function because “the
decentralized American party systems completely dominate[] the scene and
protect[] the states by making national officias paliticaly dependent upon
state and local party organizations.”®® The organization of political parties
along state lines, however, by itsdf proves nothing more than the states are
already permanent features of the American governmental system. In other
words, Kramer suffers from a chicken-and-egg problem. The fact that
political parties organize at the state level does not demonstrate that they
protect the states; rather, their geographic organization very well could be a
product of the pre-existing sovereignty of the states. And mere reliance upon
state and local political parties for election does not guarantee that federal
officials will take federalism into account in their decisions. State and local
parties themsdves may not hold federalism near and dear to their hearts—
they might, for example, be only too happy to transfer troublesome or
expensive public policy issues to the federal government. Identifying the
interests of state political parties with the states as ingtitutions is to make the
same error as equating the interests of state legislatures with the interests of
federalism.*® If there is an invisible hand that compels political parties to
protect state sovereignty, Kramer has yet to reved it.

Indeed, recent history suggests that the political parties cannot prove
reliable as safeguards of federalism because their operations are so
amorphous and given to change. At one time, it may have been true that
political parties were weak, decentralized organizations that retarded the
nationalization of government power. Today, however, political parties are no
longer solely local entities through which federa officils must work to
achieve élection. Others have remarked upon the rise in the Democratic and
Republican national committees as coordinators of uniform political messages,

98. See id. at 100-02.
99. Kramer, supra note 5, at 276.
100. Cf. supra note 81.
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the increased importance of money in financing campaigns, and the role of
consultants, television, and mail.’®  This has tended to undermine the local
character of the political parties and reorient partisan politics toward national
agendas and issues. Indeed, these changes may suggest that political parties
today have an interest in expanding the power of the federal government, so
as to provide a more powerful tool for the achievement of party agendas.
Politica parties may well find it easier to promote tort reform, for example, by
enacting one statute at the federal level, rather than a law in each state.’®
The mutability of political parties and their institutional structure suggests that
they cannot serve as durable, permanent guardians of state sovereignty, even
if they might do so on atemporary basis.

The current state of the political parties raises even more doubts about
Kramer's account. Even if the Democratic and Republican parties have an
institutional interest in protecting federalism, their fortunes of late have been
on the wane. While FDR turned the Democratic party into an advocate for
the centralization of power in the presidency, he also sought in the long run to
replace parties with the presidency as the national leader of government
administration. During the latter half of the 20th Century, political scientists
have observed that the power of political parties has fallen as the presidency,
the administrative state, and the courts have grown into significant actors in
the exercise of government power. As Professor Milkis concludes, the New
Deal “began a process whereby democratic and decentralized institutions that
facilitated public debate and choice were displaced by executive
administration.”® In the 1960s and 1970s, liberal reformers sought to tame
executive power, not by strengthening parties, but by creating an “institutional
partnership” between Congress, the courts, and public interest groups in the
oversight of administration.®®  Thus, even if politicad parties had an
institutional bias toward protecting the states, their decline in influence means
that federalism is not receiving the protection it once may have.

Indeed, this conclusion is reflected in Kramer's treatment of the
relationship between the decline in political parties in the latter half of the 20th
Century and the protections for federalism. Kramer fails to demonstrate that
the mere existence of political parties trandates into a consistent historical

101. See, e.g., MILKIS, supra note 95, at 144-45,

102. The Republican party under President Reagan is a good example.
Although Reagan campaigned to restore a new federalism and to engage in
deregulation, in other areas the Republican Party sought to expand federal and
executive power. See id. at 148.

103. Id. at __.
104. Id.
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pattern of protection for federalism. Kramer cannot point to a single example
in recent years in which the existence of politicd parties has protected state
sovereignty by intentiondly blocking federal legidation deemed to exceed
congtitutional limitations on congressional power. If anything, the decline of
parties in the wake of the New Dea has been accompanied by a striking
expansion in the federal regulation of areas—such as crime, the environment,
hedlth and safety, education—that were once mostly within the control of the
states. Establishment of middle-class entitlement programs, such as Social
Security and Medicare, represents a massive tilt in the scales of power toward
the federal government that neither party today can challenge.®® During this
period, it has been judicial review, rather than political parties or the formal
congtitutional safeguards, that has provided even the most minimal protections
for the states from expansive federal legislation.'®

105. Id. at 166.

106. [NOTE TO AUTHORS-PLEASE DOUBLE CHECK THIS FN
TO MAKE SURE CHANGES WERE ENTERED CORRECTLY]
Kramer admits that the influence of political parties probably has declined in
recent years, but then turns around to claim that this very weakness is a
political safeguard of federalism. Recognizing the shakiness of relying upon
political parties, Kramer relies a the very end of his anaysis on the
administrative bureaucracy as a safeguard of federalism. Kramer, supra note
5, a 282. According to Kramer, because parties are weak, they cannot be
used to centralize power in the federal government. This contradicts his
ealier statements that the strength and organization of politica parties
constitute a safeguard of federalism, and even if true only goes so far as
showing that parties are not a threat to federalism. The decline of
partisanship, however, does not show that the parties can serve as guardians
of federalism against the federal government.

In any event, Kramer speculates that the current weakness of parties is
not such a threat because the federal administrative bureaucracy is a
sufficient safeguard of the states. 7d. at 283-85. This seems logically
contradictory. To be sure, the bureaucracy may ameliorate the expansion of
federal power by taking the views of state government into account when
supervising federal programs, or even recognize flexible policymaking on the
part of states within those programs. The bureaucracy, however, cannot
return the balance of federal and state power to the original position struck
before the expansion itself—they are the very products of the expansion.

Kramer aso throws in the “intergovernmental lobby” and the role of
states as recruiting and training grounds for federal officias as protectors of
federalism. Id. at 284-85. He does not explain in any detail how they play
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One last way of examining the vdidity of Kramer's thesis is to examine
the role of the political parties in isolation. Would Kramer’'s political parties
model of the safeguards of federalism have any purchase but for the presence
of the structural protections for the states? In other words, would the politica
parties perform the function that Kramer attributes to them if there were no
special mechanisms, such as the Senate, that gave the parties the formal
constitutional means to promote federalism? Suppose, for example, that the
Congtitution had not created a Senate or an Electoral College, but instead that
it had established a unicameral legislature and a President chosen by direct
popular election. Could we expect the political parties to promote federalism
in such an environment? It is hard to think so, given how the political parties
have nationdized their organizational structures and operations, and have
pursued broadly national agendas, even in the presence of formal
constitutional mechanisms that protect state sovereignty. Political parties may
once have promoted decentralized government, but not because of the nature
of parties per se, but because our national ideology for much of our history
favored decentralized government and because the existence of the states is
simply afact of American political life.

We want to be clear. Kramer’'s focus on political parties is not wholly
without merit. Kramer has performed a valuable service in pointing out how
the political parties, in some circumstances, have safeguarded federalism. But
like Choper before him, Kramer has failed to show that these protections are
exclusive or even adequate. Nothing he has said convincingly demonstrates
that political parties have the institutional interest and organization to replace
the formal constitutional protections for federalism. His work relies on an
extraconstitutional structure of politics that is so admittedly mutable and
uncertain that it only proves our point: more permanent mechanisms, such as
judicial review, are necessary to safeguard federalism. Rather than serving
as a political safeguard of federalism, parties are the political products of
federalism.

VI. The Original Understanding of Judicia Review

In this part, we describe the original understanding of judicia review. The
burden of proof must lie with those who defend the political safeguards by
arguing that judicia review itsef was not origindly understood. We have
shown that the constitutional text and structure militate strongly in favor of a

this role, whether they have played this role successfully, and why they should
substitute for judicia review. In this article, we have chosen to put aside
these speculations in favor of focusing on the heart of Kramer's argument.



34 Texas Law Review [Val. 73:000

judicial power to refuse to enforce unconstitutional laws. More than two
centuries of judicia review also frame the debate. Critics of judicia review,
such as Professors Kramer and Choper, who might appea to the origina
understanding must show a strong and widely shared consensus among the
Framersin order to overcome the apparent mandate of the constitutional text,
structure, and history. We believe that any fair reading of the historical
materials shows that such a conclusion would be unwarranted. Not only was
judicial review consistent with broader historical developments taking place at
the time of the Framing, but we believe that substantial evidence from both the
Philadelphia and the state ratifying conventions lends strong support for the
propriety of judicia review.

As we discuss below, the rise of judicid review began with the
innovation of state courts in striking down unconstitutional state laws. By the
time of the Federa Convention, judicia review had become sufficiently
familiar to the delegates that many assumed that judges could refuse to
enforce federal and state laws that violated the new Constitution. During the
ratification struggle, participants on both sides, for and against the Constitution,
assumed that the federal courts would enjoy the power of judicial review.
Federalists relied upon judicia review to fend off charges that the new
Condtitution would result in a national, consolidated government. Anti-
Federalists never denied that judicid review could keep Congress within its
proper bounds. Instead, they either charged that judicial review would prove
ineffective, or that it would prevent Congress from enacting needed
legidation.

We aso explain how our conclusion is consistent with the fact that the
Congtitution does not seem to expressly sanction judicia review. We believe
that the founders probably understood various constitutional provisions (the
“judicial power,” jurisdiction of cases “arising under the Constitution,” and a
supermagjority ratification and amendment process) as sanctioning, indeed
requiring, judicia review. Although the founders reading of the Constitution
might seem less than watertight today, their experience with state court
judicial review suggests that they would have understood the federal
Congtitution to authorize the same practice. As an agent of the people, the
judiciary could refuse to enforce the decisions of another servant of the
people, the legislature, when it acted ultra vires. Put simply, judicia review
was thought to flow from the nature of a limited Constitution and the existence
of an independent judiciary. In this respect, the Framers' treatment of judicial
review bears a striking similarity to their approach to the separation of
powers. Like judicid review, the separation of powers receives no clear
definition in any single provision of the Condtitution. Yet, in drafting and
ratifying the Constitution, the Framers’ widespread assumption of its existence
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is reflected in the Constitution’s structure and textual provisions. Judicial
review received smilar acceptance; so assumed was its presence in the new
congtitutional order, the text and structure reflect more than mandate its
existence.

B.  The Road to Philadelphia

Law schools commonly teach judicia review as arising from Chief
Justice Marshall’s hrilliant (or devious) opinion in Marbury v. Madison.*”
By striking down Section 13 of the Judiciary Act of 1789, which alegedly had
vested the Supreme Court with an unconstitutional original jurisdiction over
mandamus cases, the Court cleverly handed President Jefferson victory over
William Marbury, while asserting for itself the power of judicia review. Some
accounts portray judicid review as springing forth fully formed, like Athena
from the head of Zeus® Popular though it is, this view fails to take into
account the history leading up to 1803, and, even more significantly for
interpretive reasons, the history leading up to the 1787 to 1788 ratification
period. Leading historians of the ratification period such as Jack Rakove and
Gordon Wood conclude that the Framers came to accept judicial review
during the period leading to ratification.®® As Wbod has recently written:
“The sources of something as significant and forbidding as judicia review
never could lie in the accumulation of a few sporadic judicial precedents, or
even in the decison of Marbury v. Madison, but had to flow from
fundamental changes taking place in the Americans ideas of government and
law.”™® This section will discuss both those fundamental changes, and the
precedents and statements in which they found their expression.

On the eve of the Revolution, the clear rule was that Parliament could
alter the unwritten British constitution at will. As James Wilson explained, the
“British constitution is just what the British Parliament pleases’ and thus
Parliament’s legislative acts could never properly be deemed
“uncongtitutional.” More generally, “[t]he idea of a constitution, limiting and
superintending the operations of legidative authority, seems not to have been
accurately understood in Britain. There are, at least, no traces of practice
conformable to such a principle.”*** When the states began drafting their first
constitutions, they largely followed the view that the legidlative branch should

107. 5U.S. (1 Cranch) 137 (1803).

108. See, e.g., BICKEL, supra note 28, at 1.

109. See Rakove, supra note 15; Wood, supra note 15.
110. Wood, supra note 15, at 793.

111. 2 DOCUMENTARY HISTORY, supra note 53, at 361.
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dominate.? Though many affirmed the necessity of separating powers, none
of them explicitly authorized judicial review of the validity of state
legidation.”® As late as 1780, Thomas Jefferson lamented the Virginia
legidature’'s tendency to usurp the powers of the other branches and to
infringe the rights of individuals, but he concluded that little could be done
under the existing constitution. No opposition from the other branches could
be effectual because the legidature “may put their proceedings into the form
of acts of Assembly, which will render them obligatory on the other
branches.”**4

By the time of the Constitution’s drafting seven years later, however,
many in the framing generation understood that the courts could refuse to
enforce laws that violated a constitution. Severa historical developments
created the necessary conditions for this transformation in thinking to occur.
As Professor Rakove has argued, judicia review became an important
response to widespread dissatisfaction with changes in the American
governmental system. First, many of the delegates who met in Philadelphia
shared the concern that the Articles of Confederation had failed to prevent the

112. GORDON S. WOOD, THE CREATION OF THE AMERICAN REPUBLIC,
1776-1787, at 127-255 (1969).

113. SOSIN, supra note 15, at 203. This is not to say that the state
congtitutions were given totaly over to legidative supremacy, as some
historians such as Gordon Wood have suggested. During the early national
period, several states moved toward a stronger executive branch and a more
modern notion of the separation of powers. See, e.g., WILLI PAUL ADAMS
THE FIRST AMERICAN CONSTITUTION: REPUBLICAN IDEOLOGY AND THE
MAKING OF THE STATE CONSTITUTIONSIN THEREVOLUTIONARY ERA 256-
75 (Rita & Robert Kimber trans., Univ. of N.C. Press 1980) (1973); MARC
W. KRUMAN, BETWEEN AUTHORITY & LIBERTY: STATE CONSTITUTION
MAKING IN REVOLUTIONARY AMERICA 109-30 (1997); FORREST
MCDONALD, NOVUSORDOSECLORUM : THEINTELLECTUALORIGINSOF THE
CONSTITUTION 80-86 (1985). The importance of this more recent historical
work is discussed in John C. Yoo, Treaties and Public Lawmaking: A
Textual and Structural Defense of Non-Self-Execution, 99 COLUM. L.
REv. 2218, 2231 n.47 (1999). To the extent this more recent work is
accurate, it supports our thesis that events before the Constitution would have
made the Framers familiar with the idea of judicia review.

114. THOMAS JEFFERSON, NOTES ON THE STATE OF VIRGINIA, 120
(William Peden ed., W.W. Norton & Co. 1982) (1954), quoted in THE
FEDERALIST NO. 48 at 311 (James Madison) (Clinton Rossiter ed., 1961).
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states from ignoring or frustrating national enactments, particularly treaties.*®
Congress lacked any formal method to sanction states for not complying with
federal laws.™® Judicial review by national courts over state legislation arose
as an ingtitutiona mechanism that would alow the national government to
police the line between federal and state power.™ While judicial review
arose in the context of protecting the national government from the states, this
development dill shows that the idea of courts invalidating legidation at odds
with the Constitution was nowhere near as unfamiliar to the Framers as some
might think.

Second, the eighteenth century witnessed an outpouring of statutes from
assemblies, both British and American. Where before the legidature had
performed the primary function of checking the executive, by the middle of
the 1700’ s the central activity of legislatures became the enactment of positive
legidation. In Britain, as David Lieberman argues, this burst of activity led to
the perception that Parliament was passing laws too hagtily and with too little
consideration of their impact on the law.™® As they too won their own
legidative supremacy during the Revolution,**® state assemblies embarked on

115. While we cannot survey the successes and failure of the Articles of
Confederation, some useful sources include JACK N. RAKOVE, THE
BEGINNINGS OF NATIONAL POLITICS AN INTERPRETIVE HISTORY OF THE
CONTINENTAL CONGRESS (1979); FORREST MCDONALD, E PLURIBUS
UNUM: THE FORMATION OF THE AMERICAN REPUBLIC 1776-1790 (1965);
PETER S. ONUF, THE ORIGINSOF THEFEDERAL REPUBLIC: JURISDICTIONAL
CONTROVERSIESIN THE UNITED STATES 1775-1787, at 3-20 (1983); JACK P.
GREENE, PERIPHERIES AND CENTER: CONSTITUTIONAL DEVELOPMENT IN
THEEXTENDED POLITIESOF THEBRITISH EMPIREAND THEUNITED STATES,
1607-1788 (1986). On the problems with treaty enforcement, see John C.
Yoo, Globalism and the Constitution: Treaties, Non-Self-Execution, and
the Original Understanding, 99 COLUM. L. REv. 1955, 2013-24 (1999).

116. See, e.g., JAMES MADISON, Vices of the Political System of the
United States, in 9 PAPERS OF JAMES MADISON 345, 351 (Raobert A. Rutland
et a. eds.,, 1975).

117. See Rakove, supra note 15, at 1047 (“Undisputably, judicia review,
conceived as a mechanism of federalism, was palpably and unequivocally a
fundamental element of the original intention of the Constitution with the
Supremacy Clause as its trumpet.”).

118. DAVID LIEBERMAN, THEPROVINCE OF LEGISLATION DETERMINED:
LEGAL THEORY IN EIGHTEENTH-CENTURY BRITAIN 12-32, 52-64, 121-27
(1989).

119. Indeed, some view the Revolution as resulting primarily because of
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a samilar orgy of legidation that often benefited one interest at the expense of
another.’® This rapid transformation in the nature of the legidative power led
many in the framing generation to view the legislature, rather than the
executive, as the greatest threat to limited government.®® Judicial review
became a mechanism to counter the powers unleashed by the new form of
legidative politics.

Third, Americans dtitude toward their judiciaries underwent
fundamental change during the period from 1776 to 1787. In the
prerevolutionary period, the colonists often suspiciously viewed judges as an
extension of the power of the British Crown.?? After independence,
however, Americans began to view their judges as a professional corps of
apolitical experts. As Wbod argues, the intellectua origins of this change
came from several sources. First, the growing belief that legislatures were no
longer themselves sovereign, but instead were agents of the people,
reconfigured the courts into representatives of the people as well.**®* Second,
the Americans unique effort to set out their fundamental laws in writing
transformed the redlity of a constitution from implicit moral inhibitions into
explicit limitations on the legidature.*** Third, and this in the 1790s and 1800s,
the written Consgtitution became a source of law that could be applied during
the usual course of judicial business.”® Certainly by Marshall’s time, if not
before, judges became less a political arm of the government, and more
“exclusively legal "%

As with dl such broad historical and intellectual accounts, exact dates
are difficult to pin down. Many of these changes began before the
Philadelphia Convention, some may have appeared with their fullest vigor

the colonists’ desire to defend their customary authority, within the British
imperial constitution, to legislate over most domestic matters. See, e.g., 3
JOHN PHILIP REID, CONSTITUTIONAL HISTORY OF THE AMERICAN
REVOLUTION: THE AUTHORITY TO LEGISLATE 63-86 (1991).

120. See Rakove, supra note 15, at 1055-56.
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(Clinton Rossiter ed., 1961).

122. See, e.g., JR. Pole, Reflections on American Law and the
American Revolution, 50 WM. & MARY Q. 123-59 (1993); Rakove, supra
note 15, at 1062; Wood, supra note 15, at 789-90.

123. See Wood, supra note 15, at 793; see also Akhil Reed Amar, Of
Sovereignty and Federalism, 96 YALE L.J. 1425 (1987).
124. Wood, supra note 15, at 795-96.
125. Id. at 799-800.
126. Id. at 804.
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afterwards. Nonetheless, these developments are important because they
show that the Framers' treatment of judicial review during the federa and
state conventions, which we turn to below, was consistent with broader
developments in their constitutional thinking. Further, this raises severe doubts
about the claims of those who argue that judicial review at the framing was
unforeseen or wholly obscure, as their stories run directly counter to the
cycles of American congtitutional and intellectual history. To the extent we
have a story of early American constitutional development, therefore, a
reading of the history that demonstrates an original understanding of judicial
review ought to be preferred over one that does not.

Within this context of historicd change, several more precise
developments and understandings took shape that support the conclusion that
the Framers understood that courts could refuse to enforce unconstitutional
laws. At least two elements were necessary preconditions for this evolution
of thought. First, the written nature of the state constitutions made it possible
for those outside the legidature to judge whether it had transgressed a
constitution's boundaries. By the time of the Convention, it was possible to
speak of a law being uncongtitutional, null, or void when it breached the
fundamental charter. As James Wison observed during the Pennsylvania
ratifying convention, “[t]o control the power and conduct of the legidature, by
an overruling constitution, was an improvement in the science and practice of
government reserved to the American states.”'?

But the written nature of these constitutions was not enough to establish
judicial review. Other fundamental charters had been reduced to writing
before and yet judicia review did not arise. State judiciaries had to seize on
what was implicit in their constitutions to develop their potentia role. The
judiciaries took the step of acting upon their constitutional judgments, because
even if one could label alaw “uncongtitutional,” it did not necessarily follow
that a judge could refuse to enforce such law. Because the judiciary was the
last stage where law was applied to fact, the courts could breathe life into
congtitutional restrictions by ignoring unconstitutional laws.

In as many as eight cases prior to the Congtitution’s ratification, state
judiciaries engaged in some form of judicial review.’?® When presented with

127. 2 DOCUMENTARY HISTORY, supra note 53, at 361.

128. Josiah Philipss Case (Va. 1778) discussed in 1 ST. GEORGE
TUCKER, BLACKSTONE' S COMMENTARIES bk. I, pt, 1, app. at 293 (1803);
Holmes v. Walton (N.J. 1780), described in Audtin Scott, Holmes v. Walton:
The New Jersey Precedent, 4 AM. HIST. REV. 456 (1899); Commonwealth
v. Caton, 8 Va (4 Cdl) 5 (1782); Rutgers v. Waddington (N.Y. City Mayor's
Ct. 1784), reprinted in 1 JULIUS GOEBEL, JR., THE LAW PRACTICE OF
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a case involving a statute deemed to transgress the fundamental charter,
judges chose the fundamental charter over the formerly “obligatory” statute.
Given that the state constitutions did not authorize this practice and that it
seems to have been previoudy unknown, the state judiciaries were acting
quite remarkably. Thisis hardly the place for an extended discussion of these
cases. Indeed, we are quite sure that we will not be able to solve the long-
standing controversy over the interpretation of these cases.” Nor do we
clam to know what precisely impelled these state courts to seize the initiative
by declaring unconstitutional statutes void. \We mention these cases only to
lay the predicate for our later arguments. Whatever these cases should have
meant—whether they should have been construed to cover only cases
involving judicial procedure or whether the cases legitimated a broader form
of judicia review—is not the important question.

What matters is how the founding generation understood those early state
cases. As we will explain, the founders seemed to believe that these cases
established a general presumption that the judiciary must ignore
unconstitutional statutes. Judicial review became understood as a necessary
consequence of awritten constitution and an important structural check on the
legidative power. Just as the framers understood the state constitutions to
alow judicia review—even though those texts did not expressy do so—sotoo
would they understand the text and structure of the Constitution of 1787 as
giving federal courts a similar role.

To be sure, we find few explicit references to the state cases in the
drafting and ratification debates. et these cases must have become part of
the Convention's background assumptions because where formerly the
legidlature was supreme, delegates to the federd and state conventions now
acknowledged that the Constitution would take precedence. Indeed, judicial
review could hardly have been an obscure topic because at least two such
cases were reported in the popular Philadelphia press during the Federal

ALEXANDER HAMILTON 393-419 (1964); Symsbury Case, 1 Kirby 444
(Conn. Super. Ct. 1785); Trevett v. Weeden (R.I. 1786), described in JAMES
M. VARNUM, THE CASE, Trevett v. Weeden (1787); “Ten-Pound Act” Cases
(N.H. 1786), described in 2 CROSSKEY, supra note 15, at 968-71 (1953);
Bayard v. Singleton, 1 N.C. (Mart.) 48 (1787). On a ninth possible case, cited
by Professor Crosskey, we follow William Treanor’s judgment that it probably
never happened. See William M. Treanor, The Case of the Prisoners and
the Origins of Judicial Review, 143 U. PA. L. REV. 491, 492 n. 1 (1994).

129. Robert Clinton lists the various scholars who have characterized
some of these cases in wildly different fashions. ROBERT L. CLINTON,
MARBURY V. MADISON AND JUDICIAL REVIEW 54 (1989).
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Convention.*® More generally, we believe that the founders had accepted the
notion that any “inferior” law must give way to a superior. For instance,
Jefferson, who had assumed that the judiciary had to regard all laws as
“obligatory,” seemed to have experienced a change in heart by 1787.
Jefferson criticized the portion of the Virginia plan that would allow Congress
to void state laws. “[W]ould not an appeal from the state judicatures to a
federal court in dl cases where the act of Confederation controlled the
question, be as effectual a remedy, & exactly commensurate to the
defect?’®!  Jefferson clearly thought that the state judges, in appropriate
circumstances, should alow federal law to trump contrary state law. If they
were not up to the task, however, the federal court could intervene.

Smilarly, James Iredell in a public pamphlet and in private
correspondence vigorously defended judicia review. In To the Public, Iredell
claimed that the North Carolina legislature was a “creature of the
Constitution” and had only limited, circumscribed powers.’** Because the
judges served the public rather than the legislature and because the
Condtitution was law, the judges were to choose the Constitution over
contrary statutes.*®® In a letter to Richard Spaight, Iredell elaborated his
argument that alaw contrary to the Constitution is void and the judges should
not carry out the contrary law.™*

In the next several parts we discuss the consensus in favor of judicial
review at the founding. In the process, we expose the error in Professor
Kramer's claim that “no one in the Founding generation would have imagined
that courts could or should play a prominent role in defining the limits of
federal power.”*®* A review of that generation’s writings and speeches will
reveal that such critica figures such as James Wilson, Patrick Henry,
Alexander Hamilton, Oliver Ellsworth, Gouverneur Morris, and James
Madison spoke up on behalf of or assumed such a judicial role. Indeed, we

130. Id. at 53.

131. Letter from Thomas Jefferson to James Madison (June 20, 1787) in
5 THE WORKS OF THOMAS JEFFERSON 283, 284-85 (Paul Leicester Ford ed.,
1904). While we readily acknowledge that Jefferson himself was not
technically a Framer, we think his views here are worth quoting because they
are representative of more widely held views.

132. See 2 LIFE AND CORRESPONDENCE OF JAMES IREDELL 145-49
(Griffith J. McRee ed., 1857) (emphasis in origind) [hereinafter IREDELL
CORRESPONDENCE].

133. 2id. at 145-49.
134. 2id. at 172-75.
135. Kramer, supra note 5, at 235.
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would so far as to say that in the face of this widespread support, no
significant statesman denied that the courts could exercise judicial review.**

136. Professor Kramer relies heavily upon Sylvia Snowiss's work,
Judicial Review and the Law of the Constitution, to support his claim that
none of the framers originally understood the Constitution to establish judicial
review. Snowiss argues that during the period leading up to the ratification,
judicial review was hotly disputed and that when it was practiced or discussed,
it was understood as “ajudicial substitute for a revolution.” SYLVIA SNOWISS,
JUDICIAL REVIEWAND THELAW OF THE CONSTITUTION 1-2 (1990). During
this period, Snowiss (and Kramer) claims, judicia review was understood to
apply only to “concededly uncongtitutional” cases where it was absolutely
clear that the legislature had transgressed higher law. Id. at 34-37. It was
only at the very end of the ratification (beginning with Federalist No. 78), she
maintains, that leading Framers such as James Iredell, Alexander Hamilton,
and James Wilson developed a coherent theory of judicial review. Marbury
then transformed judicia review into regular, everyday judicia business, in
which courts interpreted and applied the Constitution as they would other
sources of law. Because the Constitution became ordinary supreme law,
judicial review was no longer limited to concededly unconstitutional statutes.

We believe that Kramer's wholesae adoption of Snowiss' analysis has
led him serioudy astray. We agree with other scholars who view her
classification of judicial review at the framing into different periods as
excessively contrived and ultimately mistaken. See Alfange, Jr., supra note
15, a 344-45. Snowiss's classification of evidence is such that her
chronological distinctions become largely meaningless. Important discussions
and cases that seem to belong to one period, for example, are catalogued as
belonging to another. For instance, Iredell’s extensive defense of judicia
review occurred before Federalist No. 78 was ever conceived, yet she
classifies it as part of the later, post-ratification developments toward more
aggressive judiciad review. SNOWISS, supra, at . Likewise, Snowiss
classifies cases that were decided after Federalist No. 78 as part of the pre-
ratification approach that courts could only invalidae obviously
uncongtitutional legidative acts. Id. at .

We could provide more examples, but the point is straightforward. The
historical evidence that Snowiss puts forth smply does not fit the neat lines
she attempts to draw. Rather than adopting an “overly schematic and too
precious’ effort to classify events in a few decades into precise historical
categories, see Wood, supra note 15, at 796 n. 41, we believe that the better
approach is to broaden the lens to ask what historical trends were in motion
during the critical and ratification periods, and then to see if these
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We begin with the Philadelphia Convention. Though the debates were
secret and merely proposed language rather than made supreme law, what the
delegates said about judicial review reveals their shared understandings. If
they regarded judicia review as following from the nature of a written
congtitution the creation of a judiciary, it is likdy that their understanding
would be reflected outside the convention. Indeed, many of the Framers went
on to become Federalist leaders in the state conventions, where their views
strongly influenced those who ratified the document.

D.  The Philadelphia Convention: Assuming Judicial Review

Professor Kramer makes numerous claims about the Philadelphia
Convention to prove that the doctrine of judicia review was relatively
unimportant in late eighteenth century America. First he insists that judicial
review generaly was a “trivial aspect” of the delegates thinking.**” Next he
mentions that a “judicial check on Congress’ in particular was only mentioned
once, briefly and indirectly.*®  Third, he contends that given the sorry
experience under the Articles of Confederation, “an overreaching Congress
was the least of the Framers worries.”*®  Unfortunately, Kramer's

developments led to the expression of views on judicia review during the
Condtitution’s framing. As we will demonstrate, many of the framing
generation, both Federalist and Anti-Federalist, assumed that the federal
courts would have the authority to refuse to enforce unconstitutional laws.
We do not find in these discussions any broad agreement that the power could
be used only in situations of obvioudy unconstitutional legislative acts. The
Framers spoke of judicial review in so many contexts that it hardly seems
possible that they could have understood that judicial review was limited to
concededly unconstitutional acts. The clauses and principles they discussed
were hardly crystal clear, yet they expected judicia review nonetheless. For
instance, several ratifiers discussed judicia review of legislation passed
pursuant to the necessary and proper clause. See infra section I11(C)(2). As
would have been obvious to everyone at the time (and as is obvious to modern
scholars), this clause hardly established neat and defined limits on federa
power. Hence the ratifiers who spoke of judicial review of supposedly
necessary and proper acts ssmply could not have thought that judicial review
was limited to concededly unconstitutional acts.

137. Kramer, supra note 5, at 246.

138. Id. at 244.

139. Id. at 246.
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conclusions are based on an incomplete reading of the Federal Convention’s
proceedings. A more nuanced and thorough interpretation shows that judicial
review played a significant role at Philadelphia.

The Convention discussed judicid review in at least five contexts: the
revisionary council, the ratification procedure for the Constitution, the Ex Post
Facto Clause, the congressional veto of state laws, and the inferior federal
judiciary. In those debates less than a handful of the delegates specifically
rejected judicia review, while the overwhelming mgjority who commented on
judicial review endorsed it and assumed its legitimacy. In other words, most
references to judicid review (and there are quite a few) assumed that the
judiciary could refuse to enforce unconstitutional legidation.

The first rough draft of the Constitution, the Mrginia plan, contained a
revisionary council. Presumably modeled on a similar provision in the New
York Constitution, the council was composed of executive and judicia officers
who could jointly reject legidlation passed by the national legidature.'® When
this portion of the Mirginia plan first came up for discussion, it immediately ran
into opposition on the grounds that the judiciary’s participation was
unnecessary because the judiciary already could declare laws unconstitutional.
Elbridge Gerry doubted that the judiciary ought to have a share in the veto “as
they will have a sufficient check agst. encroachments on their own
department by their exposition of the laws, which involved a power of deciding
on their Constitutionality. In some States the Judges had <actually> set aside
laws as being agst. the Constitution. This was done too with general
approbation.”*  Rufus King concurred: the “Judicial ought not to join in the
negative of a Law, because the Judges will have the expounding of those
Laws when they come before them; and they will no doubt stop the operation
of such as shall appear repugnant to the constitution.”*** Gerry convinced the
Committee of the Whole to postpone consideration of the revisionary council
in favor of a purely executive veto.'*

James Wilson, however, would not let the concept die'** Much later,
Wilson reintroduced a revisionary council amendment and attempted to
respond to prior arguments opposed to the judiciary’s share in the veto. He

140. 1 THERECORDSOF THEFEDERAL CONVENTION OF 1787, at 21 (Max
Farrand ed., 1966) [hereinafter FARRAND'SRECORDS. More on the Virgina
plan’s proposal for invalidating state laws shortly.

141. 1id. at 97.

142. 1id. a 109 (William Pierce’s notes).

143. 1id. at 98.

144. Indeed, he unsuccessfully tried to revive the council amost
immediately after it was postponed. See 1 id. at 138, 140.
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remarked that “[1]t had been said that the Judges, as expositors of the Laws
would have an opportunity of defending their constitutional rights. There was
weight in this observation; but this power” was insufficient. “Laws may be
unjust, may be unwise, may be dangerous, may be destructive; and yet not be
so unconstitutional as to justify the Judges in refusing to give them effect.”*
Madison agreed with the motion and Wilson's logic of a check beyond judicial
review. The veto “would be useful to the Judiciary departmt. by giving it an
additional opportunity of defending itself.”*¢ Wilson and Madison sought to
include judges on the council because they wanted to add to the judges power
to refuse to enforce unconstitutional laws the additional authority to block
unwise laws simply on policy grounds.

Luther Martin, for one, repeated the arguments voiced by Gerry and
King. “[A]s to the Constitutionality of laws, that point will come before the
Judges in their proper officia character. In this character they have a
negative on the laws. Join them with the Executive in the Revision and they
will have a double negative.”**” George Mason observed that Martin had
misunderstood Wilson's point. In their “expository capacity of Judges,” they
would have a negative “in one case only . . . . They could declare an
unconstitutional law void.”**® But with regard to laws unjust, oppressive, or
pernicious, they could do nothing. So while the federa judiciary armed with
a veto might have a double negative with respect to the constitutionality of
legidation, absent a veto the federal judges would lose the capacity to strike
down unwise but otherwise constitutional laws.

When Madison revived the concept of a judicial veto with a novel
motion**®, two delegates spoke out against the propriety of judicial review.
Though Hugh Mercer favored Madison’'s motion, he “disapproved of the
Doctrine that the Judges as expositors of the Constitution should have
authority to declare a law void. He thought laws ought to be well and
cautiously made, and then to be uncontroulable.”® Though John Dickenson
agreed with Mercer that judges should not be able to set aside laws, he also
was at a loss as to what should be used as a substitute.”® Though the
comments of Mercer and Dickenson were beside the point (the Convention
was not then debating the propriety of judicia review), Gouverneur Morris

145. 2id. a 73.

146. 2 id. at 74 (emphasis added).
147. 2id. at 76.

148. 2id. at 78.

149. 2 id. at 298.

150. 2id. at 298.

151. 2id. at 299.
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immediately challenged their minority views: “[Morris] could not agree that
the Judiciary which was part of the Executive, should be bound to say that a
direct violation of the Constitution was law. A controul over the legislature
might have its inconveniences;” but the real danger would arise absent
judicial review. Legislatures had a long track record of usurping authority.
Therefore judicid review of unconstitutional laws served a vauable checking
role.®

While debating the wisdom of uniting the judiciary with the executive in
the exercise of veto authority, seven ddegates recognized that the federal
judiciary would review the constitutionality of federa legislation. Three
(Gerry, King, and Martin) believed that the judiciary’s recognized power to
strike down unconsgtitutional laws made the judiciary’s participation in the veto
unnecessary. Four (Wilson, Madison, Morris, and Mason) thought that an
“additiond” judicial check would serve to defend the judiciary, stiffen the
executive's resolve, and protect the public.”*® Though two delegates (Mercer
and Dickenson) declared their opposition to the concept,* the weight of the
recorded sentiment suggests that Gerry's views represented those of the
magjority at the Convention. Judicial review did meet “with genera
approbation.™**®

A second discussion of judicial review revolved around, of dl things, the
means of ratifying the Constitution. The Mrginia Plan had provided that the
Condtitution would be ratified after both Congress and popular conventions

152. I1d.

153. 2id. at 73-75.

154. There probably were athird and fourth. In a letter to James Iredell,
Philadelphia Delegate Richard Spaight of North Carolina, denounced judicia
review as a usurpation. Speaking of Bayard v. Singleton, 1 N.C. (Mart.) 48
(1787), Spaight claimed that there was no constitutional authority for judicial
review in the North Carolina Constitution and that to read in such a power
would grant the judicial an absolute negative on the legidature. See Letter
from Richard Spaight to James Iredell in 2 IREDELL CORRESPONDENCE, supra
note 132, at 168, 1609.

Although discussing the council of revision concept rather than judicial
review, Gunning Bedford of Delaware claimed that he opposed “every check
on the Legidative. . . . He thought it would be sufficient to mark out in the
Congtitution the boundaries to the Legidative Authority, which would give dl
the requisite security to the rights of the other departments.” 1 FARRAND'S
RECORDS supra note 140, at 100-01.

155. 1 FARRAND'SRECORDS, supra note 140, at 97.
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approved it.*** When Oliver Ellsworth argued that the Congtitution should be
sent to the state legidatures for approval as the Confederation required,™
Morris and Madison demured, each citing judicia review as the reason.
Morris wanted to amend this plank of the Virginia Plan to dlow for a bare
majority of the states to ratify the Constitution.®® But he knew there would
be a serious problem if Ellsworth secured a role for the state legidatures: if a
bare mgjority of legidatures ratified the Constitution, judges in a subsequent
judicial proceeding would require unanimous consent as the Confederation
provided. “Legidative alterations not conformable to the federal compact,
would clearly not be valid. The Judges would consider them as null &
void.”** If, on the other hand, the people ratified the Constitution, the judges
would accept it as law even if it evaded the Confederation’s unanimity rule.*®
Hence Morris feared that if the Congtitution was adopted by state legidatures
without the requisite unanimity, judicial review might be wielded to void the
Condtitution itself. Here is someone who knew (and feared) the power of
judicia review.

Madison had a different perspective that also confirmed judicial review.
If the legidatures ratified the new compact as the articles required, it would
be in the nature of aleague or treaty. If the people ratified, it would be a true
Constitution. A treaty might be just as morally inviolable as a constitution, but
in politica operation, the latter was far preferable for a simple reason. A
subsequent law violating a treaty might supercede the treaty; but a “law
violating a constitution established by the people themselves, would be
considered by the Judges as null & void.”*® In other words, Madison
believed if the nation adopted a constitution, judicial review would follow to
ensure that a constitution trumped contrary laws. The same clearly could not
be said of a compact like the Confederation. Here is someone who clearly
desired judicial review.'®

Judicial review also was discussed in the context of the ex post facto
clause. When the federa ex post facto clause was discussed, Hugh

156. 1id. at 22.

157. 2 id. at 88-93.

158. 2id. at 92.

159. Id.

160. Id.

161. 2id. at 93.

162. Madison's argument might be construed as limited to judicid review
of state legidation only. We see ho need to so confineit. Moreover, the logic
of his argument applies regardless of the source of law. Laws violating a
Congtitution should always be deemed null and void, whatever their source.
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Williamson of North Carolina declared that the clause might be useful
“because the Judges can take hold of it.”*** Presumably, judges would take
hold of the prohibition and declare contrary laws unconstitutional. In a later
debate about the contract clause, Madison made Williamson’'s point more
forcefully. Madison regarded the contract clause as duplicative of the ex post
facto clause. Did not “the prohibition of ex post facto laws, which will oblige
the Judges to declare such interferences null & void” render the contract
clause superfluous?®* Whatever the merits of his claim, Madison again
assumed judicid review.’® Though we have found judicial review discussed
in the context of the ex post facto clauses, there is no textual, structural, or
historical reason to believe that judicial review was understood as only
protecting this particular individua right.

Another extended discussion of judicial review occurred in the context
of the Virginia Plan’s proposal for a congressional veto of state laws. The
Virginia Plan provided that the nationa legidature would be able to “negative
dl laws passed by the severa States, contravening in the opinion of the
National Legidature the articles of Union.”'%® Although the power was
approved without debate or dissent in the Committee of the Whole,*" it failed
to pass on the Convention itself.®® The reason: the congressional negative
would “disgust” the states and would be unnecessary. The expected
opposition from the statesis easly understood. Few state legidatures would
be eager to eevate the federa Congress into a watchdog over their
legidation. Yet, the provision was also regarded as unnecessary because of
afamiliar concept: judicia review.

Roger Sherman of Connecticut deemed the congressional negative
“unnecessary, as the Courts of the States would not consider as valid any law
contravening the Authority of the Union, and which the legislature would wish
to be negatived.”®® Gouverneur Morris opposed it as wel. The proposal
would arouse the “disgust of dl the States.” and, in any event, “[a] law that

163. 2 FARRAND'SRECORDS, supra note 140, at 376.
164. 2id. at 440.

165. Although Madison was speaking of the state ex post facto clause,
there is no reason to think that his comments about the judicial enforcement
of the clause wouldn't apply to the federal courts. After all, the clauses are
virtualy in haec verba.

166. 1 FARRAND'SRECORDS, supra note 140, at 21.
167. 1id. at 54.
168. 2id. at 28.
169. 2id. at 27.
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ought to be negatived will be set aside in the Judiciary departmt.” and "
Madison, who supported the congressional negative, did not deny that the
courts could ignore unconstitutional laws. Instead, he claimed that judicial
review would be too little, too late. States would pass laws accomplishing
their injurious ends before they could “be set aside by the National
Tribunals.”*™* Nor could confidence be placed in the State Tribunals to
protect national authority. “In R. Island the Judges who refused to execute
an unconstitutional law were displaced and others substituted.”*™

Although the Convention disagreed with Madison’s view, it unamimously
approved a provision that assumed judicial review. Luther Martin proposed
this predecessor to the Supremacy Clause whereby federal legidative acts
“made by virtue & in pursuance’ of the Constitution and al treaties would be
the supreme law of the states and the “[j]udiciaries of the several States shall
be bound thereby in their decisions.”® When Charles Pickney attempted to
reintroduce the “legidative veto” in late August, Wilson reiterated Madison’s
earlier argument that it would “be better to prevent the passage of an
improper law, than to declare it void when passed.”*™ It was to no avail.
The Convention rejected Pickney’s motion to recommit the idea to a
committee.’™ Before the Convention finaly reected the legidative veto,
Edmund Randolph framed a compromise. Recognizing that the states would
fear congressional review of state legisation, Randolph considered allowing
the states to challenge the constitutionality of congressional vetoes™ In
other words, under Randolph’s view, the Congress would not have a complete
right to veto any and all state legidation; rather, Congress could only invalidate
legidation that was contrary to some constitutiona provision. Then the states
could cdl upon the judiciary to decide whether the states had acted
uncongtitutionaly. In considering this idea, Randolph was hardly flirting with
the notion of judicial review. Rather he embraced the concept. Indeed, in
introducing the Mrginia plan, Randol ph argued that the national judiciary would
be a check on the legidative and executive branches.*”” Randolph’s proposal,
coupled with his arguments while Virginia Attorney Genera,' and his

170. 2id. at 28.

171. 2id. at 27.

172. Id.

173. 2id. at 28-29.

174. 2id. at 391.

175. Id.

176. 3 FARRAND'SRECORDS, supra note 140, at 56.

177. 1id. at 28.

178. William Treanor recounts how Randolph, prior to Philadelphia, had
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subseguent comments at the Virginia ratifying convention,'”® suggests that he
understood the propriety of judicia review.

In discussing the wisdom of a federal legidative check on state
legidation, five delegates (Sherman, Morris, Madison, Wilson, and Randolph)
assumed the existence of judicid review. Indeed some spoke of judicial
review even before the Supremacy Clause codified judicial review of state
legidation, suggesting that like judicia review generally, judicial review of state
legidation was smply understood to follow from the nature of a written
Condtitution of limited powers. In keeping with the general acceptance of
judicial review, the Convention decided that judges, and not Congress, would
decide whether the state legidators had violated supreme law. Indeed, many
of the same delegates who spoke of judicial review in other contexts
(Madison, Morris, and Wilson, for example) spoke of it here utilizing the same
understandings and expectations. Judicial review of state legislation was not
viewed as a different creature from the judicial review of federal legislation.

Furthermore, implicit in the discussion of judicial review of state
legidation was the power to review contrary federal legidation. After al, in
the course of judicia review, courts would have to judge whether federal laws
were made “in pursuance of” the Consgtitution, for it could not be the case that
those unwilling to grant Congress an express negative meant to cede one sub
silentio. If al federa law were to be supreme, no matter how ultra vires,
then there would be no meaningful difference between the two schemes. In
either case, Congress would judge whether state laws were unconstitutional
and the obedient, faithful judiciary promised by opponents of congressional
review would rubber stamp congresssional acts.®®  Accordingly, the

admitted the propriety of judicial review in his arguments in Commonwealth
v. Caton, 8 Va (4 Call.) 5 (1782). See Treanor, supra note 128, at 507-514.
179. See infra notes 192-193.

180. To be sure, there would be one crucial difference. Under the
Supremacy Clause approach, Congress would have to rely upon the judiciary
to enforce its necessarily supreme laws. If Congress could make the
declaration, however, it would not need to rely upon others. Yet the
proponents of judicial review of state legidation assumed judicial fidelity to the
supreme law of the land. Indeed, the proponents of state judicia review of
state legidation disagreed with Madison and Wilson when the later two
claimed that the judiciaries could not be relied upon. Hence, the proponents
of the judicia review option must have regarded judicial review as an option
only when the state laws in question violated the law of the land. In many
cases, this could only occur after an interpretation of the Constitution
regarding the power to pass the law in the first instance.
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Supremacy Clause, by implicitly requiring judicial review of state statutes,
necessarily meant that the judiciary (federal and state) would have to judge
the meaning of the federal constitution and judge whether federal law was
made in pursuance of it. In other words, judicia review of state constitutions
and statutes almost necessarily requires an analysis and interpretation of the
federal constitution and often requires judicial review of federal statutes and
treaties. For in the absence of judicia review of the constitutionality of
federal laws, Congress would, in effect, have the unchecked power to “veto”
state legidation.

Findly, judicial review was implicit in the frequent debates over whether
the Constitution should create inferior federal courts. When defenders of the
state judiciaries attempted to fend off the creation of the lower federal courts,
they implicitly represented that the state courts would review state
congtitutions and laws to determine if they were in conformity with the federal
constitution, laws, and treaties.’® They also admitted that the Supreme Court
could correct the errors of the state judiciaries.® The proponents of inferior
federal courts successfully secured a legislative power to create such courts
because they convincingly argued that state courts might not consistently
choose federal law over state law.'®® In other words, proponents of inferior
federal courts never argued that the state courts were constitutionally
incapable of judicia review of state legidation. Rather, proponents of inferior
federal courts argued that the state courts might choose to ignore superior
federal rules and adhere to their own state’s laws. As should be obvious, both
sides assumed the propriety of judicia review; they merely differed as to who
would best exercise that power in the first instance.

Given that both sides assumed that state courts could engage in judicia
review of state legidation, it is hard to imagine why these same delegates
would not similarly assume that the courts, federal and state, could judge the
constitutionality of federal legidation. In the absence of some constitutional
provision to the contrary, judicia review of federal legidation would be just as
naturaly part of a limited constitutional system as was judicial review of state
legidation.

In light of this evidence, Professor Kramer's claims about judicia review

181. See, e.g., 1 FARRAND'S RECORDS supra note 140, at 119 (John
Rutledge claiming that state courts could decide all cases in the first instance).
182. 1 id. at 124 (John Rutledge noting the Supreme Court could secure
uniformity).
183. See, e.g., 1id. a 122, 124 (comments of James Madison); 2 id. at
46 (comments of Edmund Randolph).
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at the Convention are mistaken.’®* Far from being a “trivial aspect,” judicial
review was explicitly metioned at least a dozen times and it was clearly
implicit in many contexts. In particular, judicial review of federal legidation
was discussed almost a dozen times—far more than Professor Kramer's
clam that it was mentioned but once.’® Findly, we believe that the evidence
from the Convention suggests that some delegates were concerned that
Congress might pose a threat to the states. In addition to the discussions of
federal judicial review of congressiona legidlation, the framers debated the
Constitution’s politica safeguards of federalism, safeguards designed to
protect the states from the vortex-like tendencies of Congress. There are
smple and frank acknowledgements that Congress, like the state legislatures,
probably would exceed its authority from time to time.®  Though the
Convention had been called to strengthen the federal government, that
purpose alone does not prove that the delegates were unconcerned about the
scope of federal power generdly or about the scope of federa legidative
power in particular. Given that the states would play arole in the ratification,
delegates understood the need to limit and check the federal legidative vortex.

Out of this jumble of issues, a pattern emerges. Delegates discussed
judicial review in various contexts—individua rights, separation of powers,
federa and state legislation—without linking their claims to specific
congtitutional language. We believe that this pattern reflects the
understanding that judicia review did not directly arise from any particular

184. In fairness to Professor Kramer, we believe that he was unaware of
all these discussions of judicial review.

185. Kramer, supra note 5, at 244. Indeed, by Professor Kramer’'s own
count, it was mentioned at least thrice, for he aso cites the remarks of Wilson,
Martin, and Mason. Id. at 244-45. |n truth, Kramer cites four instances,
because he (curiously) cites Elbridge Gerry’s comments in a footnote. Id. at
244 n.121. We are not sure why Kramer treats his three (or four) citations
to judicia review asif they were but one.

186. Though many delegates voiced fears that the states posed a bigger
threat of usurpation than the federal government, see, e.g., 1 FARRAND'S
RECORDS, supra note 140, at 355-57 (Madison and Wilson arguing that
danger of encroachment was more likdy to come from states), many of these
same delegates understood that federal head might infringe on the states
prerogative. See 2 id. at 35, 74 (Madison decrying tendencies of legidative
vortex); 2 id. at 76 (Morris saying real threet to liberty came from legidature);
1id. at 155 (George Mason claiming that the states needed protection against
federal encroachment); 1 id. at 492-93 (Rufus King claiming that fears of
federal encroachment had not been satisfactorily resolved).
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provision, but instead followed from the concept of a limited, written
Congtitution and the creation of an independent judiciary. Just by creating a
“judicial power of the United States’ that could decide cases “arising under
the Constitution,” our limited Constitution authorized judicia review. And just
by implicitly permitting concurrent state court jurisdiction over at least some
congtitutional cases, the Constitution necessarily allowed state court judges to
engage in judicia review as wel. Absent a provision barring judicia review
by the state and federal courts, they would bear the constitutional
responsibility to determine the constitutionality of legidation. Of course, our
Constitution contains no such language and no one ever proposed including
such a restriction. Hence, judged against the background understandings so
evident during the Convention, the Philadelphia delegates assumed that the
Condtitution permitted courts to measure statutes against the Constitution,
including the constitutional propriety of federa legidation.

F. Ratification: Confirming Judicial Review

The Congtitutional Convention was hardly anomalous. When the debate
shifted from the drafting stage to the state ratifying conventions, judicia
review once again played a significant role. In severa ratifying conventions,
and in pamphlets and letters, individuals acknowledged that the Constitution
authorized judicia review. Indeed, both opponents and proponents of the
Constitution understood that judicial review would keep Congress within the
Constitution’s four corners. To illustrate the breadth of the material, we have
broken down the evidence into different categories: individual rights,
enumerated powers, complaints about judicial review, general discussions of
judicial review, and extended diaogues regarding judicial review. We also
briefly comment on how the discussions of judicial review of state legidation
revealed a broader consensus regarding the propriety of judicial review more
generdly. As at Philadelphia, judicial review was understood to be part of any
limited constitutional scheme. Indeed, in the face of many statements that the
courts would engage in judicid review, we know of no one during the
ratification process who even hinted that judicial refusal to enforce
unconstitutional federal legidation would itself violate the Consitution. As with
the Philadelphia Convention, Kramer and others who insist that judicial review
was not originaly understood to be part of the Congtitution have overstated
their case and overlooked or downplayed significant evidence to the contrary.

2. Safeguarding Individual Liberties.—Throughout the ratification
struggle, Anti-federaists criticized the Constitution because it would not
prevent the federal government from violating individual rights. At the
Philadelphia Convention, however, Madison and Hugh Williamson had cited
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the judiciary as a bulwark for individua rights—in particular, the prohibition
against ex post facto laws. During the ratification struggle, Federaists
repeated the claim that the judiciary would safeguard individual rights. Wkiting
in a Virginia newspaper, “The State Soldier” denied that Congress or the
states could pass ex post facto laws or deprive people of their property.’®”
Nor could they “destroy the equality of right, or injure the value of property in
a particular state, or belonging to any individua by a partial administration of
justice, since the same doors of one general tribunal would be opened to
all—which would on the contrary enhance the value of all property . .. ."®
The State Soldier clearly recognized that judicia protection of property rights
against legidative encroachment safeguarded property values. At the Virginia
ratifying convention, opponents of the Constitution argued that the federal
judiciary would shield vicious federal officers from suits.®®® A federal sheriff
might “go into a poor man’s house, and beat him, or abuse his family, and the
federal court will protect him.”'* Future Chief Justice John Marshall denied
the charge: “[tjo what quarter will you look for protection from an
infringement on the Consgtitution, if you will not give the power to thejudiciary.
There is no other body that can afford such a protection . . . . Were alaw
made to authorize [such insultg], it would be void.”*** Virginia Governor
Edmund Randolph, our nation’s first Attorney General, made similar claims.
Even if Congress enacted laws requiring excessive bail and fines and cruel
and unusual punishments, “judges must judge contrary to justice”'* for these
punishments to matter. Likewise, if general warrants were authorized, would
not the federal judiciary “be independent enough to prevent such oppressive
practices? If they will not do justice to persons injured, may not they go to our
own State judiciaries and obtain it?"*** Though opposed to the Constitution,

187. The State Soldier IV (Mar. 19, 1788), in 8 DOCUMENTARY
HISTORY, supra note 53, at 509-511.

188. Id. at 511.

189. In light of today’s qualified immunity doctrines for federal officers,
the Constitution’s opponents may have been prescient. For a discussion of
official immunity, see RICHARD H. FALLON ET AL., HART & WESCHLER'S
THE FEDERAL COURTS AND THE FEDERAL SYSTEM 1155-84 (4th ed. 1996).

190. Debates (June 20, 1788) in 10 DOCUMENTARY HISTORY, supra
note 53, at 1432.

191. 10id. at 1432.

192. 10id. at 1351.

193. 10 id. a 1351-52. See also 10 id. at 1427 (reporting that Edmund
Pendelton declared that the judiciary would never accept and oppresive
construction of the laws).
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George Mason made similar claims about the judicial enforcement of the
federal ex post facto clause. ™

At the Massachusetts ratifying convention, Theophilus Parsons denied
that the absence of a hill of rights would matter. Because “no power was
given to Congress to infringe on any one of the natural rights of the people.
.. should they attempt it without constitutional authority, the act would be a
nullity, and could not be enforced.”**® Parsons was voicing the common view:
if Congress lacked the power but asserted it nonetheless, the judiciary would
ignore the statute.

Many understood that the judiciary would repudiate legidative attempts
to violate individua rights. Sometimes the individua rights prohibitions were
express, such as the Ex Post Facto Clauses. Other times, Federalists claimed
that judicial review would safeguard unenumerated rights. Whatever the
merits of their claims, however, each understood that the judiciary would play
a crucial role safeguarding individua rights. As Marshall hyperbolicaly
claimed, outside of the judiciary, there was no other body that could safeguard
individual rights from legidative encroachment.

4. Policing the Limits of Specific Congressional Powers.—In addition
to their criticism that the Constitution left individua rights vulnerable, Anti-
federalists shared a second common and related concern: that the Constitution
would not prevent Congress from overstepping the limits on its powers.
Again, Federdists responded by relying in part upon judicial review.
Regarding the Necessary and Proper Clause, James Madison, “Aristedes,”
and George Nicholas argued that the courts would rebuff congressional laws
that swept too far. If Congress misconstrued the Necessary and Proper
Clause and exercised excessive power, Publius noted, the consequence would
be the same “as if they should misconstrue or enlarge any other power vested
in them . . . [or] if the State legislatures should violate their respective
congtitutional authorities. In the first instance, the success of the usurpation
[would] depend on the executive and judiciary departments, which are to
expound and give effect to the legidative acts.”'* If judicia review failed, an

194. See infra note 225 and accompanying text.

195. ONATHAN ELLIOT, 2 THE DEBATES IN THE SEVERAL STATE
CONVENTIONS ON THE ADOPTION OF THE FEDERAL CONSTITUTION 161-62
(1907) [hereinafter ELLIOT'SDEBATES].

196. THE FEDERALIST No. 44, at 285-86 (James Madison) (Clinton
Rossiter ed., 1961). To speak of the usurpation as depending on the actions
of the judiciary is to recognize that judiciary could thwart the usurpation.
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appea to the people would be the last resort.® “Aristides’—Alexander
Contee Hanson—made a similar claim about the sweeping clause. Though
Congress would first judge the extent of its authority, “every judge in the
union, whether of federal or state appointment, (and some persons would say
every jury) will have aright to reject any act, handed to him as a law, which
he may conceive repugnant to the Congtitution.”*®® At the Mrginia ratifying
convention, George Nicholas attempted to quell fears of the Sweeping Clause
and the General Welfare Clause “[W]ho is to determine the extent of such
powers? | say the same power which in all well regulated communities
determines the extent of Legidative powers—if they exceed these powers,
the Judiciary will declare it void.”** John Steele, speaking at the North
Carolina convention, denied that Congress could lengthen congressional tenure
pursuant to its power over the time, place, and manner of congressional
elections. “The judicial power of that government is so well constructed as
to be a check . . . . If the Congress make laws inconsistent with the
Congtitution, independent judges will not uphold them, nor will the people obey
them.”?®

John Marshall not only noted the propensity of judicia review to
safeguard familiar individua rights, but he also observed that judicia review
would preclude Congress from citing the Supremacy Clause as a justification
for tinkering with subject matters left to the states such as the rights to
contract and hold property. Though some feared that the Supremacy Clause
meant that Congress would know no legidative limits, Marshall utterly rejected
the fear:

Has the government of the United States power to make laws on every subject?

... Canthey makelaws affecting the mode of transferring property, or contracts,

or claims, between citizens of the same state? Can they go beyond the delegated

powers? If they were to make a law not warranted by any of the powers
enumerated, it would be considered by the judges as an infringement of the

197. Id. at 286.

198. Aristides: Remarks on the Proposed Plan, (Jan. 31, 1788) in 15
DOCUMENTARY HISTORY, supra note 53, at 531.

199. Debates, (June 16, 1788), in 10 DOCUMENTARY HISTORY, supra
note 190, at 1327.

200. 4 ELLIOT SDEBATES, supra note 195, at 71. Given that the North
Carolina Supreme Court had recently engaged in judicia review, see supra
note 128, it is likely that Steele's point was widely shared at the North
Carolina convention. Indeed, recall that North Carolina delegate to the
Philadelphia Convention, Hugh Williamson, had noted that the judges could
enforce the ex post facto clause’s prohibition.
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Constitution which they are to guard. They would not consider such a law as

coming under their jurisdiction. They would declare it void. %

At the same Mirginia convention, Edmund Pendleton made an analogous point
regarding western land claims. Even if Congress passed laws regarding the
vdidity of such claims, the courts would take no cognizance of them because
Congress lacked |egidative authority over such claims.®?

Though each of these statesmen spoke of judicia review in a particular
context, oftentimes responding to specific complaints, they spoke with a
universality that went beyond the narrow issue at hand. Whatever the precise
complaint, the same, familiar mechanism for controlling a legidature was put
forth. Publius, Aristedes, Nicholas, Henry, and Pendleton each recognized
that the courts could refuse to enforce an unconstitutional law.

6. Generic Discussions of Judicial Review.—Anti-Federalist
complaints against the Congtitution were of such ferocity and frequency that
many partisans of the Constitution relied on judicial review as a genera
response to attacks on the Congtitution. In this more general context one
again witnesses the commonly shared support for judicial review.

Many of the Philadelphia delegates reiteraed their understanding that
judges could review the constitutionality of federal legislation. W have
already noted how Madison confirmed judicial review in the context of the Ex
Post Facto and Necessary and Proper Clauses. In another Federalist,
Madison observed that the Supreme Court was the “tribunal” to “ultimately”
decide in an impartia manner and according to the Constitution “the boundary
between” the state and national governments.®® Luther Martin, who at

201. Debates, (June 20, 1788), in 10 DOCUMENTARY HISTORY, supra
note 190, at 1431.
202. Debates, (June 12, 1788), in 10 id. at 1200-01.

203. THE FEDERALIST No. 39, at 245-46 (James Madison) (Clinton
Rossiter ed., 1961). If Congress unilateraly determined the boundary
between state and federal power and the judiciary lacked judicia review, then
there would be no sense in which the Supreme Court would be the ultimate
arbiter of the boundary. Because the Supreme Court is the ultimate arbiter
(per Madison), the judiciary necessarily must have the power to declare that
Congress has overstepped its limited legidative bounds.

Leonard Levy has argued that Madison was not truly a supporter of
judicia review. See LEVY, supra note 15, at 104 (1988). Among other things,
Levy cites Madison's Philadelphia claim that jurisdiction over cases arising
under the Constitution should be limited to cases of a “Judiciary Nature.” Id.
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Philadelphia had noted that judges could “negative’ unconstitutional laws,
protested that federal judges would wield this power in a partidd manner. He
supposed that whether federal laws are constitutional “rests only with the
judges, who are appointed by Congress.”®* Nonetheless, this critic of the
Condtitution agreed with Madison that the federal courts would judge the
congtitutionality of federal statutes.

Others who apparently said nothing or even opposed judicia review
during the Philadelphia Convention spoke in favor of the institution during the
ratification process. At the Connecticut ratifying convention, future Senator
and Supreme Court Chief Justice, Oliver Ellsworth, spoke out on the subject:

This Constitution defines the extent of the [federal] powers. ... If the generd

legidature should at any time overleap their limits, the judicia department is a

congtitutional check. If the United States go beyond their powers, if they make a

law which the Constitution does not authorize, it is void; and the judicial power,

the national judges, who to secure their impartiality are to be made independent,

will declare it to be void.?®
It is hard to interpret Ellsworth’s comments as anything but a ringing
endorsement of the Constitution's authorization of judicial review.

John Dickenson, who at Philadel phia had expressed qualms about judicial

a . Levy aso cites Madison's concern that because the judiciary is the
last branch to judge the consgtitutionality of alaw that fact makes the judiciary
“paramount to the Legidature, which was never intended and can never be
proper.” Id. a . Neither claim by Madison (nor any of the others cited
by Levy) casts doubt on Madison's support for the judicial review of federal
legidation. The first quote actually supports judicial review when it occursin
the context of cases properly in the federal courts. Madison probably wanted
to ensure that the judiciary would not have a free-wheeling license to decide
the meaning of the constitution whenever someone had a constitutional
“dispute.” The second quote assumes the propriety of judicial review as well;
the judiciary still must decide whether it will ratify or ignore the legislature's
usurpation. Madison's quote only calls into question whether the judiciary's
determination must be followed by the other branches. Our point is that the
judiciary, in the course of deciding cases or controversies, must choose to
enforce or vindicate the Congtitution over a contrary federal or state law. On
this point, we believe that Madison was quite consistent.
204. Luther Martin, Genuine Information X (Feb. 1, 1788), in 16

DOCUMENTARY HISTORY, supra note 53, at 8.

205. The Connecticut Convention (Jan. 7, 1788), in 3 DOCUMENTARY
HISTORY, supra note 53, at 553. Ellsworth also noted that the states would
be subject to judicial review aswell. Id.
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review, seemed to have overcome them by the ratification struggle.

Discussing the many checks on federal authority, he included the “federal

independent judges, so much concerned in the execution of the laws, and in

the determination of their constitutionality.”?® His comments are significant
because they come from an earlier opponent of judicia review, and they

reveal his understanding that judicial review would exist under the new

Condtitution. Dickenson cited no constitutional text; he did not have to
because the founders believed that judicia review naturaly resulted from a
limited Congtitution.

Theophilus Parsons, the author of the famous Essex Result, wrote of a
different “judicid” review. He clamed that juries could review the
congtitutionality of federal legidation. “An act of [federal] usurpation is not
obligatory; it is not law; and any man may be justified in his resistance.”?”
Even if the federal government deemed a man a crimina “only his own
fellow-citizens can convict him; they are his jury, and if they pronounce him
innocent, not dl the powers of Congress can hurt him; and innocent they
certainly will pronounce him, if the supposed law he resisted was an act of
usurpation.”?® Parsons clearly was not speaking of factual innocence. Nor
was he speaking of jury nullification, whereby a jury prevents the application
of a supposedly unjust though constitutional law. Instead, he claimed that
anyone, including jurors,®® could resist unconstitutiona laws. Parsons, who
went on to become the Chief Justice of the Massachusetts Supreme Judicial
Court, clearly believed that the judiciary—broadly understood—could ignore
uncongtitutional laws.

Also at the Massachusetts Convention, Samuel Adams clearly assumed
that judges would judicialy review federa legislation. Governor John
Hancock had proposed that “all powers not expressly delegated to Congress
are reserved to the several states, to be by them exercised.” Adams seized
on the proposal as removing doubts and giving assurances that “if any law
made by the federal government shall be extended beyond the power granted
by the proposed Constitution, and inconsistent with the constitution of this
state, it will be an error, and adjudged by the courts of law to be void.”?° In

206. Fabius 1V, FENNSYLVANIA MERCURY, Apr. 19, 1788, in 17
DOCUMENTARY HISTORY, supra note 53, at 182.
207. 2 ELLIOT'SDEBATES, supra note 195, at 94.
208. 2 id. at 93-94 (emphasis added).

209. He was not the only one who believed that the jury could void
uncongtitutional laws. Recall that Aristedes had mentioned that others aso
held that belief.

210. 2 ELLIOT'SDEBATES, supra note 195, at 131 (comments of Samuel
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other words, the proposal would underscore that federal power was limited
and thus subject to judicial review.?* The Tenth Amendment codifies a
variant of Hancock's proposal and makes explicit what was implicit in the
original Constitution. All powers not granted to the federal government rest
with the states or the people. As Adams observed, once one admits this
elemental proposition, judicial review of federa legidation follows as a matter
of course. The judiciary would declare void a legisature's attempt to usurp
powers not granted.

8. Complaints about Judicial Review.—In response to Federalist
promises about judicial review, the Anti-Federaists adopted two different
strategies. First, they denied that judicia review could meaningfully check
Congress. Either the Constitution granted plenary legislative power—in which
case judicid review seemed beside the point—or biased judges would rubber
stamp federa law. Either way, the game was stacked against the states.
Second, they cleverly attempted to hoist their opponents on their own petards.
Judicial review would work too well. It would handcuff Congress, preventing
it from correcting perceived problems in the Constitution. Both sets of
complaints, once again, underscored the propriety of judicial review. Indeed,
we know of no adversary of the Constitution who ever denied that the
Condtitution authorized judicia review, despite the fact that such an argument
would have been a useful weapon to wield against the Federalists who used
judicia review to their advantage.

The Federal Farmer, one of the Constitution’s most articulate opponents,
claimed that the judiciary’s equity powers would enagble the courts to uphold
otherwise unconstitutional federal tax laws.

Suppose a case arising under the constitution—suppose the question judicialy

moved, whether, by the constitution, congress can suppress a state tax laid on

polls, lands, or as an excise duty, which may be supposed to interfere with a

federal tax. By the letter of the constitution, Congress will appear to have no

power todoit: but then thejudges may decidethe question on principles of equity
aswell aslaw.??

The Federal Farmer confirmed several propositions. Absent an equitable

Adams).

211. Given that Massachusetts delegates Rufus King and Elbridge Gerry
assumed the propriety of judicia review at Philadelphia, see supra notes 141-
142, we can assume that Parsons and Adams's claims at the Massachusetts
convention were not outside the mainstream of Massachusetts opinion.

212. See Letter XV from the Federal Farmer to the Republican (May 2,
1788) reprinted in 17 DOCUMENTARY HISTORY, supra note 53, at 341.
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construction of the Constitution, Congress could not enact a federal law that
prohibited state taxation of certain articles. Second, a suit challenging the
federa tax preemption statute would be a case “aisng under” the
Constitution. Most important, his complaint regarding the equity power was
premised on the notion that the judiciary ordinarily was under an obligation to
engage in judicial review. After al, the Farmer did not need to invoke the
judiciary’s equity powers if the courts were not under a duty to strike down
unconsitutional federal law in the first place. Equity would give the biased
federal judiciary the cover under which they could bypass their duty to strike
down unconstitutional acts and instead enforce them.?

In a letter to revolutionary hero Samuel Adams, Samuel Osgood made
the exact same clam about equity. “[S]Juppose then, any State should object
to the exercise of Power by Congress as infringing the Congtitution of the
State.”®* The remedy “is to try the Question before the supreme Judicia
Court.”?>  Yet they could go beyond “the Letter of the genera or State
Constitutions, to consider & determine upon it, in Equity—This is in Fact
leaving the matter to the Judges of the Supreme Judicial Court.”*® Like the
Farmer, Osgood argued that the generally recognized route for challenging the
congtitutionality of legidation—the courts—would be of no aval. The biased
federal courts would deploy their equitable powers to vindicate federal
authority.

We have already seen that John Marshall, George Nicholas, and Edmund
Pendleton defended judicid review at the Virginia convention. Another
colloguy reveds that some accepted the propriety of judicia review but
doubted its efficacy. Pendleton recalled how the \irginia legidature had
uncongtitutionally attainted an individual and noted that his “brethren in that
department (the judicid) felt great uneasiness in their minds; to violate the
Constitution by such a law. They have prevented the operation of some
unconstitutional acts.”?” Patrick Henry seized on Judge Pendleton’s claim

213. On the framing debate over the equity power of the federal courts,
see John Choon Yoo, Who Measures the Chancellor's Foot?: The Inherent
Remedial Authority of the Federal Courts, 84 CAL. L. REV. 1121 (1996).

214. Letter from Samuel Osgood to Samuel Adams (January 5, 1788), in
15 DOCUMENTARY HISTORY, supra note 53, at 263, 265.

215. 15id. at 265.

216. Id.

217. The Virginia Convention (June 12, 1788) in 10 DOCUMENTARY
HISTORY, supra note 53, at 1197. Pendleton also had sent a remonstrance
to the state legidature that a law creating district courts was unconstitutional.
10 id. at 1227 n.17. Pendleton also probably had in mind Commonwealth v.
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to criticize the federal judiciary. Far from questioning the propriety of judicial
review, Patrick Henry extolled the institution.?® Pendleton had honored
Virginia s judiciary by
saying, that they had firmnessto counteract the legislature in some cases . . . . We
havethis landmark to guide us—They had fortitude to declarethat they werethe
judiciary and would oppose unconstitutional acts. Areyou surethat your Federal
Judiciary will act thus? Isthat Judiciary so well constructed, and so independent
of the other branches, as our State Judiciary? Where are your land-marksin this
Government?l will beboldto say you cannot find any in it.| takeit asthe highest
encomium on this country, that the actsof the Legidature, if unconstitutional, are
liable to be opposed by the Judiciary.?*®

Henry’s complaint assumed that the federal judiciary could engage in judicial
review. He merely doubted whether they would be resolute enough to
deserve the “highest encomium.”?® No one directly took issue with Henry’s
prediction.

Like agood lawyer, Henry argued in the aternative. |If the judges defied
his prediction and chose the Constitution over the Congress, they would be
forced to void beneficial laws. In other words, judicia review would work too
well and prevent Congress from rectifying the Constitution’s problems. He
made this claim in the context of the federal judiciary’s supposed power to
review factual determinations made by juries. The Anti-federaists charged
that federal judges would review findings of fact made by juries. Federalists
responded that Anti-federalists had misread the Constitution and that
Congress could pass “regulations” that would preclude appellate review of a

Caton, 4 Cdl (Va) 5 (1782), where his Virginia Court of Appeals voided a
pardon in which the Virginia Senate had not concurred.

218. This, despite the fact that Pendleton was subtly criticizing a bill of
attainder passed at Henry’s urging.

219. The Virginia Convention (June 12, 1788) in 10 DOCUMENTARY
HISTORY, supra note 53, at 1219.

220. Id. Later, Henry reiterated his claim that the federa judiciary would
not restrain Congress.  Though we are assured that a federal “judiciary . .
. will correct al,” closer examination reveds a “judiciary oppressively
constructed; your jury trial destroyed, and the judges dependent on Congress.”
3 ELLIOT'S DEBATES, supra note 195, at 57. See also 3 id. at 58 (Henry
observing that the convention had been told that Congress's laws would be
“judged by righteous judges’). The jury trial was supposedly destroyed
because the Constitution was construed as barring jury triads in civil cases.
The judiciary was dependent on Congress because Congress could raise
salaries and impeach judges.
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jury’s factual findings.??* Henry took exception to such claims. Congress
could not prohibit appeals as to fact because “the federal judges, if they spoke
the sentiments of independent men, would declare their prohibition nugatory
and void.”?? More generally, by virtue of the Necessary and Proper Clause,
Congress could not “depart from the Constitution; and their laws in opposition
to the Condtitution would be void.”?** George Mason claimed that an
amendment would be necessary to prevent the Supreme Court from reviewing
factual findings. Even if Congress passed a law declaring that appellate
judges could not review facts, “will not the Court be still judges of the fact
consistently with this Constitution?’2*

Mason liked the argument about judicia review constraining Congress so
much that he recycled it. According to Mason, Congress would have to pay
off the Revolutionary War debt in full because any law that redeemed the
debt below par would be ex post facto, this despite the fact that speculators
had bought the debt on the cheap. Should Congress pass a law to pay less
than the nominal amount the federal judiciary

must determine according to this Constitution. It says expressly, that they shall

not make ex post facto laws . . . . Will it not be the duty of the Federal Court to

say, that such laws are prohibited?—This goes to thedestruction and annihilation

of dl the citizens of the United States, to enrich afew. . . . Asan express power

is given to the Federal Court to take cognizance of such controversies, and to

declarenull dl ex post facto laws, | think Gentlemen must see there is danger, and

that it ought to be guarded against?®
Conventional wisdom suggests that Mason was wrong about the ex post facto
clause—it only covers crimina legidation.?® Yet Mason's claims about
judicia review were of a piece with his acknowledgment at Philadelphia that
the judiciary would decide the constitutionality of legidation.

One other incident involved an opponent of the Constitution wielding
judicial review as a weapon at the Virginia convention. William Grayson
complained that the Constitution abrogated state immunity against suit by

221. See, e.g., 3 id. a 534 (comments of Madison at Virginia ratifying
convention).

222. 3id. at 572.

223. 3id. at 540-41.

224. The Virginia Convention (June 20, 1788) in 10 DOCUMENTARY
HISTORY, supra note 190, at 1361-62.

225. Mason made clear that he believed that the ex post facto clauses
barred al retrospective legidation. 10 /d. at 1362.

226. See Cdder v. Bull, 3 U.S. 386 (1789) (holding that the ex post facto
prohibitions are limited to criminal laws).
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foreign governments but still required the foreign government’ s consent before
a state could sue it. “It is fixed in the Congtitution that they [states] shall
become parties. This is not reciprocal. If the Congress cannot make a law
against the Constitution, | apprehend they cannot make a law to abridge it.
The Judges are to defend it. They can neither abridge nor extend it.”?
Once again, we have no interest in the merits of sovereign immunity. We cite
Grayson only to show that the Anti-Federalists assumed judicia review as
readily as did the Federalists™®

Anti-Federalists recognized the existence of judicial review. Yet they
sought to deny that judicia review would effectively safeguard the states.
One set claimed that judicial review would never work as promised because
federal judges would be interested only in the expansion of federal power.
Another set noted that judicial review of federa legislation might not benefit
the states. Instead, judicial review might hamper some congressional attempts
to address onerous constitutional prohibitions or disabilities on the states.

10. Judicial Review of State Legislation.—Scholars generaly agree
that the federal and state courts may measure state statutes against the
Condtitution. Given the consensus, we have little to add here. & the
manner in which judicial review of state legislation was discussed confirms
that the judiciary was understood as a bulwark of the entire Congtitution and
not just for the restrictions and prohibitions on the states. One example

227. 10 DOCUMENTARY HISTORY, supra note 53, at 1448.

228. Not all those who bemoaned the restraining effects of judicid review
were using it as a clever means of attacking the Constitution. Months after
Georgia ratified the Constitution, “A Planter” warned what the Constitution’s
impending ratification might mean for Georgia's paper money. A Planter, The
Aftermath of Ratification, GAZETTE OF THE STATE OF GEORGIA, 3July
3 DOCUMENTARY HISTORY, supra note 53, at 304, 304-05. Under Article
I, Section 10, Clause 1, no State shall “make any Thing but gold and silver
Coin a Tender in Payment of Debts.” U.S. CONST. art. 1, § 10, cl.1. A
Planter warned that whatever the state’s rules prior to the Constitution’s
ratification, paper money could no longer be used to satisfy debts. Moreover,
the state could not pass installment laws giving debtors greater time to pay.
Indeed, even if Congress wanted “to give relief against the operation of any
article of the Constitution” it could not do so. Any attempt would be “set
aside” because the Constitution was the supreme law of the land. A Planter,
supra, a 305. Not even Congress could successfully relieve states of their
Section 10 burdens and prohibitions because the judges would stay faithful to
the Constitution.
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suffices to illustrate the point. At the North Carolina Convention, Wiliam
Davie noted that in every government, it was necessary that a judiciary exist
to decide dl questions “arising out of the constitution.”®® Indeed, “without a
judiciary, the injunctions of the Constitution may be disobeyed, and the positive
regulations neglected or contravened.”?*® Davie then cited various
prohibitions on the states. He ended his praise of the restrictions on the states
by claiming that it is “absolutely necessary that the judiciary of the Union
should have jurisdiction in dl cases arising in law and equity under the
Congtitution. Surely there should be somewhere a constitutional authority for
carrying into execution constitutional provisions. otherwise, as | have aready
said, they would be a dead letter.” %

We believe that Davie expressed the common view. Experience had
proven that legislatures would overreach and enact unconstitutional laws and
that the people could not be consistently counted upon to restrain their
representatives. (Indeed, the people were often the ones clamoring for the
unconstitutional laws.) Instead, the judiciary would help ensure that the
Congtitution’'s limitations and prohibitions were not “dead letters.” Although
Davie was primarily speaking about judicia review of state legislation, we
believe what he said also applied to federal legidation. Indeed, Davie cited
the Port Preference Clause as a beneficid restriction.?? The Clause would
have been a “dead letter” absent judicia review of federa legislation.
Similarly, the other restrictions on Congress found in Article I, Section 9 and
the constraints on Congress derived from the enumeration of limited powers
in Article |, Section 8 would have been viewed by many in the founding
generation as meaningless absent the judiciary’s power to review the
congtitutionality of federal legidation.

12.  Extended Exchanges.—Thus far, we have reviewed relatively
discrete comments confirming the constitutionality of judicia review. We will
now discuss examples of more prolonged exchanges about the nature and
scope of judicia review. At the Pennsylvania ratifying convention, the
Constitution’s opponents raised a series of concerns about judicial review.
None of them doubted its existence. Instead they doubted its effectiveness.
James Wilson began the discussion by listing judicia review as one of many
checks on the federal government:

229. 4 ELLIOT'SDEBATES, supra note 195, at 156.
230. Id.
231. Id.
232. 1d.



66 Texas Law Review [Val. 73:000

| say, under this Constitution, the legislature may be restrained, and kept within
its prescribed bounds, by the interposition of the judicial department . . .. [I]tis
possible that the legislature, when acting in that capacity, may transgress the
boundsassignedtoit,and an act may pass . . . notwithstandingthat transgression;
but when it comes to be discussed before the judges—when they consider its
principles and find it to be incompatible with the superior power of the
Constitution, it istheir duty to pronounce it void. And judges, independent and
not obliged to look toevery session for acontinuanceof their salaries, will behave
with intrepidity, and refuse to the act the sanction of judicial authority.?*®

In making his point, Wilson was merely confirming what he had said in
Philadelphia. By virtue of judicial review, the judiciary had a partid,
constitutional negative on Congress's laws.

John Smilie, an articulate opponent of ratification, did not deny the
propriety of judicia review. Notwithstanding their guaranteed salaries, judges
would lack the courage and independence to stand up to Congress. “We have
not every security from the judicial department. The judges, for disobeying a
law, may be impeached by one house, and tried by the other.”#* Likewise,
Robert Whitehill, commenting on the Supremacy Clause, claimed that though
laws might be made in “pursuance’ of the Congtitution, they still might not be
agreeable to it, i.e., they might be unconstitutional.®® In other words,
“pursuance” might just require that the laws satisfy bicameralism and
presentment. If so, judicial review was an empty promise insofar as limits on
congressional authority were concerned.?®

Wilson ably defended judicial review’'s effectiveness. He mocked
Smili€’s claim that the House and Senate would impeach a judge for declaring
unconstitutional laws unconstitutional. “The judges are to be impeached
because they decide an act null and void that was made in defiance of the
Congtitution!  What House of Representatives would dare to impeach, or
Senate to commit judges for the performance of their duty?'=" Wilson also

233. The Pennsylvania Convention (Dec. 1, 1787) in 2 DOCUMENTARY
HISTORY, supra note 53, at 449-50. Wilson’s comments about judicial review
are confirmed by William Wayne's notes. See 2 id. at 453. (“The legidature
may be restrained by the judicial department”).

234. The Pennsylvania Convention (Dec. 4, 1787) in 2 id. at 465.

235. The Pennsylvania Convention (Dec. 7, 1787) in 2 id. a 513.

236. Earlier, Wilson had claimed that Congress could not pass any laws
restricting the press because they would not be in “pursuance” of the
Constitution. The Pennsylvania Convention (Dec. 1, 1787) in 2
DOCUMENTARY HISTORY, supra note 233, at 455.

237. The Pennsylvania Convention (Dec. 4, 1787) in 2 DOCUMENTARY
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denied Whitehill’s narrow procedura construction of “pursuance.” A law
was pursuant to the Constitution only if the law was otherwise constitutional:

If alaw should be made inconsistent withthosepowersvested by this instrument

in Congress, thejudges, as aconsequence of their independence, and the particular

powers of government beingdefined, will declaresuchlaw tobe null and void. For

the power of the Constitution predominates. Anything, therefore, that shall be

enacted by Congress contrary thereto will not have the force of law.2*®
By denying that judges would be cowered into foregoing judicial review by
threats of impeachment and by regecting the clam that the Congtitution
surreptitiously sanctioned dl federal legidation, Wilson confirmed that judicial
review would not necessarily be a paper tiger. Properly wielded, judicid
review had red bite.?

The most sustained attack on the consequences of judicial review took
place in a series of newspaper essays written by “Brutus.” Like the other
opponents of the Constitution, Brutus did not dispute that the Constitution
authorized judicid review of the congtitutionality of legislation. Instead, he
understood, better than most, the possible consequences of robust judicial
review: the judiciary would eclipse Congress. Brutus began his assault on
Article 11l in late January of 1788. He asserted that the judges would
construe the Constitution free of any fixed or established rules and would use
thelir equity power to expansively construe federal power. Because the
legidature could not correct or set-aside the Supreme Court’s erroneous
judgements, they would “have the force of law.” Notwithstanding his view
that Congress had broad powers, he voiced the widespread view that the
“legislature must be controuled by the constitution, and not the constitution by
them.”2%

His next essay fleshed out the common conception of judicial review. If
the legidlature passed laws, “which, in the judgment of the court, they are not

HISTORY, supra note 233, at 492.
238. The Pennsylvania Convention (Dec. 7, 1787) in 2 DOCUMENTARY
HISTORY, supra note 233, at 517.

239. An abridged account of Wilson's defense of judicial review was
published in the Pennsylvania Herald and was subsequently republished (at
least in part) at least eleven times throughout the United States. 2 id. at 524.
Though Kramer refers to this as the “only apparent example of newspaper
coverage of an exchange on judicia review, Kramer, supra note 5, a 250
n.139, he curioudy fails to note that this coverage extended throughout the
us.

240. Brutus No. XI, in 15 DOCUMENTARY HISTORY, supra note 214, at
512, 514.



68 Texas Law Review [Val. 73:000

authorised to do by the congtitution, the court will not take notice of them.”?*
Why could the court ignore such unauthorized laws? Because the constitution
would be “highest or supreme law” and the courts would enjoy a power to
determine what the constitution means when cases present themselves. |f
judges were forced to prefer the unauthorized law to the Constitution, the
inferior law would trump the superior. Accordingly, “the judgment of the
judicid, on the Constitution, will become the rule to guide the legidature in
their construction of their powers.”*? Several essays later, Brutus declared
that when the “legidature pass any laws, inconsistent with the sense the
judges put upon the constitution, they will declare it void.”?*

Brutus's essays on the judicia power were entirely consistent with what
had been sad by other Anti-federalists about judicia review. Instead of
attacking Congress as wholly unconstrained, Brutus and other opponents
accepted the propriety of the judicid constraint on congressional power.
These aggressive opponents of the Congtitution joined in the widespread
understanding that the judiciary had a congtitutional check that could restrain
Congress. Indeed, many of the complaints voiced against the judiciary
acknowledged judicial review. The courts could restrain Congress—but they
were unlikey to do so. Instead, they would favor broad congressional
authority because that would expand their jurisdiction. Or judges would
employ their equitable powers to expansively construe congressional powers.
Or, fearing impeachment, judges would be too timorous to constrain Congress.

Publius extensive discussion of the federal judiciary in Federalist No.
78 was, in large measure, a refutation of Brutus' predictions about the future
judicia review of federal legislation. Regarding the supposed superiority of
the judiciary, Hamilton denied it. In truth, neither the legislature nor the
judiciary was supreme. Instead, their principal—the people—was supreme.
Moreover, though judges could declare federal statutes void, they were by no
means asserting their superiority over Congress. Instead, the judiciary was
merely acting as an agent on behdf of their principal. When one agent
pledged to defend the Constitution recognized that another was exceeding its
constitutional powers, the former agent could ignorethe latter’ s usurpation for
nothing was clearer “than that every act of a delegated authority, contrary to
the tenor of the commission under which it is exercised, is void.”** Hence,
under the limited Constitution “[n]o legislative act, therefore, contrary to the

241. BrutusNo. XIl,in16id. at .
242. Brutus No. XIl,in 16 id. at 72, 73.
243. Brutus No. XV, in 16 id. at 431, 433.
244, THE FEDERALIST No. 78, at 467 (Alexander Hamilton) (Clinton
Rossiter ed., 1961).
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Constitution, can be valid”2* in court.

In order for judicia review to work, Hamilton argued, judges had to enjoy
substantial institutional independence. If the judiciary “are to be considered
as the bulwarks of a limited Constitution against legislative encroachments,”
a permanent tenure will contribute “to that independent spirit in the judges
which must be essential to the faithful performance of so arduous a duty.”**¢
Independence would also prove necessary to guard against the momentary “ill
humors® that might seize the people and propel them to demand that their
representatives enact laws incompatible with the Congtitution. Indeed,
resisting the temporary passions of the people would “require an uncommon
portion of fortitude in the judges to do their duty as faithful guardians of the
Constitution.”

Because independence would foster the proper judicial temper, every
man should support independence: “That inflexible and uniform adherence to
the rights of the Constitution, and of individuas, which we perceive to be
indispensable in the courts of justice, can certainly not be expected from
judges who hold their offices by a temporary commission.”?#

But why should the Constitution be read as if the judiciary could declare
that the legidature had overstepped its bounds? Why shouldn’'t the
Condtitution instead be read as if the legislature could judge its own limits or
perhaps definitely construe the Constitution for all three branches? Hamilton
abjured text and relied upon convention. Neither could be “the natural
presumption where it is not to be collected from any particular provisions in
the Constitution . . . . Itisfar more rational to suppose, that the courts were
designed to be an intermediate body between the people and the legidature in
order, among other things, to keep the latter within the limits assigned to their
authority.”®® Hence, Hamilton's argument against legislative supremacy in
the exposition of the Constitution was not based on dry logic. Instead, he
relied on presumptions. Unless the Congtitution provided otherwise, the
judiciary could ignore unconstitutional laws.?°

245, Id.

246. Id. at 469.
247. Id. at 470.
248. Id. a 470-71.
249. Id. at 467.

250. Regarding the dialogue between Brutus and Publius, Professor
Kramer takes great pains to show that most Americans would have been
unaware of their agreement on judicial review. See Kramer, supra note 5,
at 247-49. In making this claim, Professor Kramer misses the significance of
the dialogue. We cite this now famous dialogue not to clam that everyone in
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In a later Federalist, Publius expanded on the presumption theme. He
admitted that although unconstitutional laws “ought to give place to the
Constitution” this doctrine was not deducible from the particular
circumstances of the Congtitution.”® Instead, judicia review arose “from the
generd theory of a limited Congtitution; and as far as it is true is equally
applicable to most if not to all the State governments.”®? Hence any
complaints about judicia review at the federa level aso would “serve to
condemn every constitution that attempts to set bounds to the legislative
discretion.”®®*  Publius was declaring, in effect, that a written, limited
Congtitution would necessarily produce judicia review and that each state
constitution authorized judicial review as well.*

When pressed to explain and defend judicial review, Wilson and Hamilton
had no difficulty in doing so. The federal judiciary was well-equipped to carry
forward the tradition begun in the states of judges choosing superior law over
inferior. Moreover, judicia review did not mean that the judges could exert
their independent will or were superior; instead judges were to act as the
people's faithful agents in determining whether another agent of the

America was aware of that didogue. Instead we cite the dialogue as just one
more instance in which opponents and proponents of the Constitution agreed
that the Congtitution established judicid review over federal legisation.
Regardless of how many read the various Publius and Brutus papers on
judicial review, these papers merely reflect the broader consensus that the
Condtitution established judicid review. Taken individually, each of the
numerous comments during the ratification process were probably seen or
heard by a relatively small amount of people. Yet taken as a whole, these
comments would have been heard by many and probably reflect the
underlying consensus regarding judicia review. Indeed, given that we know
of no one who seriously doubted the propriety of judicial review during the
ratification struggle, the consensus seems all the more likely.

251. THE FEDERALIST No. 81, at 482 (Alexander Hamilton) (Clinton
Rossiter ed., 1961).

252. Id.

253. Id. at 483.

254. Hamilton’s support for the judicial review was not merely expressed
under the cover of anonymity. At the New York Convention, Hamilton
observed that the courts would “ express the true meaning of the Constitution”
by permitting concurrent taxation on the parts of the state and federal
governments. 2 ELLIOT'S DEBATES, supra note 195, at 356. Hamilton's
comments suggest that he expected the courts to treat the Constitution as law
in their proceedings and not as a document merely directed to the legidature.
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people—the legisature—had violated the Constitution. We have attempted
to consider the evidence supporting judicia review of the constitutionality of
federal legidation thematically. In doing so, we may have obscured the
consensus. It is worth reviewing the many contexts in which individuals
confirmed the propriety of judicial review. Despite the incomplete
documentary record, we know that judicia review was approvingly discussed
in the following conventions: Virginia, Pennsylvania, Connecticut,
Massachusetts, and North Carolina. Newspaper commentaries emanating
from Georgia, Maryland, and New York also assumed the propriety of judicial
review over federa legidation.

Moreover, we know that the Constitution’s opponents and proponents
agreed that judicia review was part of the constitutional scheme. The
opponents included a who's who of Anti-federalists: Brutus, The Federa
Farmer, George Mason, Luther Martin, Patrick Henry, and others. The
proponents of the Constitution who assumed judicial review included even
more luminaries: Edmund Randolph, Edmund Pendleton, James Madison,
John Marshdl, Alexander Hamilton, John Dickenson, Oliver Ellsworth,
Theophilus Parsons, among others. Both partisans and adversaries of the
Congtitution understood that it authorized judicia review and used judicial
review to either defend or criticize the Constitution.

Our review of the evidence suggests that scholars ought to reverse a
commonly held presumption against judicia review. Many labor under the
mistaken view that if they cannot clearly discern the textual authority for
judicia review, it amounts to an unconstitutional usurpation. We think the rule
at the founding was the exact opposite. Even in the absence of language
clearly codifying judicial review, judicia review followed naturaly from the
nature of a limited, written Constitution and the creation of an independent
judiciary. Indeed, in order to undermine this “natural presumption,” as
Hamilton characterized it, the handful of opponents to judicial review at the
Philadelphia Convention would have had to affirmatively reject the power.
Given that the constitutional text does not explicitly bar judicia review, we find
it unremarkable that so many participants in the ratification assumed judicial
review would exist.® Many speakers and writers of the period understood
that judicial review was simply woven into the constitutional fabric. As the

255. Indeed, given the state of the historical record, those that view
judicial review of federal legidation as somehow illegitimate have much to
answer for, for how was it that so many (both for and against the
Constitution) assumed the propriety of judicial review even in the absence of
some clear textual provision authorizing it? We think the answer dooms those
who would deny the provenance of judicial review.
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evidence indicates, judicial review was not something whose existence people
generdly contested; rather it was a largdy accepted constitutional fact that
was wielded as a sword or shield either for or against the Constitution.

VIII. Conclusion

This article has demonstrated that the theory that the political safeguards
may substitute for judicia review cannot comport with the text, structure, or
origina understanding of the Constitution. While the Constitution does not
contain an explicit provision that authorizes judicial review, the constitutional
text and structure indicate its existence, just as they do in regard to the
separation of powers and federalism. Once we understand that judicial
review rests on firm textual and structural support, we can aso see that
neither admits of any subject matter exceptions to judicial review. Rather,
allowing the national political process to wholly replace judicia review creates
severe distortions in the constitutional system. Such an approach upends the
concept of a federal government of limited powers, it misdirects the energies
of judicia review, and it confuses state political interests for the maintenance
of a balance between nationa and state powers. Efforts to salvage the
political-safeguards theory by relying on the national political parties prove
equally unconvincing. Our basic notions of constitutionalism conflict with the
idea that the performance of a constitutional duty, such as judicial review, can
ebb and flow based on the activities of actors exogenous to the Constitution
itself.

Because the congtitutional text, structure, and practice dl lend their
imprimatur to judicia review, those who seek to undermine it by appealing to
the original understanding must carry the burden of proof and persuasion. Our
review of the Framing period sources demonstrates that supporters of the
political-safeguards theory have falled to meet this test. Rather than showing
a widespread consensus that the federal courts could not refuse to enforce
unconstitutional statutes, events at the Philadelphia and state ratifying
conventions suggest the exact opposite: that both supporters and opponents of
the Constitution assumed that judicial review would exist. While the Framers
no doubt anticipated that the role of the states in the formation of the federal
government would discourage unconstitutional statutes, they nowhere said
these protections were to be exclusive. Judicia review flowed quite naturdly
from the idea that under a written Constitution, no branch could be allowed to
exceed the scope of its delegated powers.

Some modern scholars have constructed distinctions between judicial
review of state legislation on the one hand and judicia review of federa
legidation on the other. Others have attempted to elevate judicia review over
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individual rights, while suppressing judicia review over the limits on federal
power. The Constitution's text and structure do not support such distinctions.
As we have argued, sometimes deciding the congtitutionality of state
legidation that alegedly conflicts with federal legidation necessarily involves
judicial review of both species of legidation. Moreover, the neat division
between individua rights and federalism is impossible to draw in the
Congtitution because many “individud rights’ provisions sound in federalism,
while other seemingly “federalist” provisions have clear individual rights
implications. No delegate to the Federal or state ratification conventions
sharply distinguished judicial review of state legidation or individual rights from
judicial review of federal legidation. Instead many delegates spoke favorably
or assumed the existence of judicial review as an institution. Many Federalists
and Anti-federaists voiced what was implicit in the Constitution: federal
legidation of whatever sort would be measured against the Constitution and,
if found wanting the legidation would not be enforced by the courts. Efforts
to segregate diffarent subject matters into separate categories of judicial
review are largely a product of the modern era, where most scholars view
federalism with suspicion.

Where does dl of this leave us in the current debate over federalism?
With both everything and nothing. On the one hand, our defense of judicial
review approves of the current Court’s rgjection of the political safeguards of
federalism and applauds its effort to police the boundaries between federal
and state power. On the other hand, demonstrating that the federal courts
must bear this responsibility sheds little light upon the substantive lines that
should limit the national government’s powers. Showing that the judicial
power must include jurisdiction over federalism cases does not answer
guestions about the scope of state sovereign immunity or the limits of the
Commerce Clause. But it doestell us that smply because federalism presents
the courts with hard questions, this does not mean that the courts can refuse
to answer them.





